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SUMMARY:

A fifteen-year old student attends a high school located in a working-class neighborhood. The student goes to a
high school dance chaperoned by a military recruiter. ... The Optional Protocol's provisions govern military recruit-
ment of high school children as well as the use of these children in hostilities. ... Although the United States is not a
party to the CRC, it ratified the Optional Protocol to the CRC, which establishes the right of children to protection from
military recruitment and service. ... Furthermore, the U.S. military recruits on high school campuses exposing children
as young as fifteen to military recruitment in violation of the terms of the Optional Protocol. ... Military recruitment on
high school campuses exposes children as young as fifteen to military recruiters. ... This restriction would mean that
when the military assigns a minor recruit to a team, he or she must stay behind when the team is sent into active duty. ...
Thus, the Selective Service Act, which regulates the conduct of adults, is very different from NCLB and its related laws,
which target high school-age children for military recruiting. ... If the U.S. were to take these rights and others con-
tained in the CRC and the Optional Protocol seriously, it would prohibit all military recruitment on high school cam-
puses. ...

TEXT:
[*218]

I. Introduction

Imagine the following situation. nl1 A fifteen-year old student attends a high school located in a working-class neigh-
borhood. The student goes to a high school dance chaperoned by a military recruiter. The same recruiter shows up at
school, socializes with the children at lunch and greets students in the halls. Most of the students know his name. The
recruiter grew up in the same impoverished neighborhood. Now he wears a Rolex watch and drives a BMW. He tells
the students that if they join the military they can be like him too.

In the United States ("U.S."), as in other countries, the military recruits high school age children using recruiters
like the one mentioned in the above hypothetical. n2 Those recruits become active participants in the military. n3
[*219] Historically, children as young as thirteen have been recruited to the U.S. Army. n4 Currently, military recrui-
ters target high school students regardless of age. n5 Today, American children younger than seventeen years of age



may not enlist in the military. n6 Additionally, children are protected by federal law and international treaties from mil-
itary recruitment. n7

The United Nations ("U.N.") adopted the Optional Protocol to the Convention on the Rights of the Child on Child-
ren in Armed Conflict ("Optional Protocol") to address the problem of the recruitment and service [*220] in the mili-
tary of minors. n8 The Optional Protocol's provisions govern military recruitment of high school children as well as the
use of these children in hostilities. n9 An optional protocol to a treaty “establishes additional rights and obligations" and
is subject to independent ratification. n10 The U.S. is party to the Optional Protocol and, as such, committed itself to
curtailing the recruitment of minors into the military. n11 The U.S. continues to recruit minors to the military however,
in contravention of the Optional Protocol. n12

This Note argues that current U.S. military recruitment of high school students violates the Optional Protocol. n13
Part | examines the background law of U.S. military recruitment of minors and the development of international human
rights law regarding the participation of children in armed conflicts. n14 Part Il discusses the Optional Protocol and its
provisions. n15 Part Il argues that the plain language and intent of the Optional Protocol prohibit military recruitment
on high school campuses. n16 Furthermore, the No Child Left Behind Act of 2001 ("NCLB") and the [*221] conduct
of military recruiters violate key provisions of the Optional Protocol specifically designed to protect minors' rights. n17
Part IV proposes an alternative to military recruitment on high school campuses. n18

I1. Background of The Law

International law recognizes that children have unique human rights and mandates that individual countries accord
minors special protections. n19 Treaty or convention adoption is one way that international law address the problem of
human rights violations. The U.N. has drafted several conventions that address the unique human rights concerns of
children. n20 Although the U.S. failed to ratify one such treaty, the Convention on the Rights of the Child, it did ratify
the Optional Protocol to that Convention [*222] relating to children in armed conflict. n21

The Optional Protocol aims to end the military recruitment and use of minors in hostilities. n22 After ratifying the
Optional Protocol, Congress passed 10 U.S.C. 8505. n23 10 U.S.C. 8505 restricts military recruitment of minors and
limits their participation in active combat. n24 This law was Congress' attempt to comply with the Optional Protocol.
n25 The U.S. Military continues to aggressively recruit children and send them into active military service. n26

A. Defining The Term "Child"

The U.S. accords persons civil and political rights at age eighteen. n27 When a child who is a U.S. citizen turns eigh-
teen, s/he gains the right to vote and legal independence from her/his parents. n28 The U.S. military also recognizes
persons as legal adults at age eighteen. U.S law requires men to register for Selective Service, the military draft database,
within thirty days of their eighteenth birthday. n29

Like U.S. law, international law also recognizes eighteen as the age of [*223] majority. n30 International law is
derived from international conventions and customs, as well as generally recognized principles of law. n31 Recent in-
ternational conventions establish eighteen as the age of majority for participation in armed conflict. n32

B. U.S. Law on Military Recruitment of Minors

Federal law governs the enlistment of all persons into the military and sets the minimum age for conscription at eigh-
teen years. n33 No person under [*224] age seventeen may enlist in the military, even voluntarily. n34 If persons are
seventeen years old at the time of recruitment, they must obtain parental consent to enlist. n35 Today the U.S. operates a
voluntary force and must recruit in order to satisfy its enlistment goals. n36

In order to attract young recruits the military markets itself to young people as an alternative career path to higher
education and employment. n37 Recruitment methods include: bonuses, advertising, and sending recruiters to locations
where young people congregate. n38 Recruiters have difficult quotas to meet. n39 Indeed, the Department of Defense is
the single largest employer in the U.S. n40 In order to buoy enlistment numbers, the military provides monetary incen-
tives for recruiters to bring in enlistees. n41

The military encourages recruiters to acquire new recruits quickly and efficiently. Each recruiter has a geographic
area or "zone" in which they [*225] operate. n42 Area high schools define these zones. n43 Recruiters receive credit
for each student who enlists from the high school in their zone, which causes military recruiters to target high school



students. n44 High school recruits who want to join the military typically sign Delayed Entry Contracts ("DEC") that
defer their actual enlistment until after they graduate from high school. n45

The DEC obligates recruits to serve in the military for a specified period of time. n46 Minors age seventeen who
voluntarily enlist with the consent of their parents or guardians create a valid contract. n47 The contract is legally en-
forceable although contracts made by minors are ordinarily voidable at their option. Thus far, the U.S. military has not
aggressively enforced these contracts when minors change their minds and decide not to serve. n48 However, the rules
governing enlisted persons also bind minors who enlist in the military. n49 These rules include the power of the US
government to require minors to serve in the military. n50 The rules also include those providing for military discipline
and adherence to lawful orders. n51 The DEC enables recruiters to enlist students who would otherwise be ineligible to
commit to future military service because they are still in high school.

[*226] Recent legislation gives military recruiters greater access to high school students for recruiting purposes.
Congress enacted the NCLB in 2002. n52 The NCLB gives the military access to high school students equivalent to that
given private sector employers and college recruiters. n53 Further, the Act requires high schools that receive NCLB
funds to release the personal information of their students to military recruiters without obtaining prior parental consent.
n54 To prevent this disclosure, parents must notify the school of their desire to keep their children's personal informa-
tion private. n55 The Pentagon works with a private marketing firm to compile this information on high school students
for military recruiting purposes. n56 The NCLB and the policies that result from it represent a radical change in U.S.
law. n57

[*227]

C. The Evolution of International Human Rights Law Governing the Participation of Children in Armed Conflict.

The international community recognized the need for comprehensive international human rights law following the
atrocities of World War 11. n58 The U.N. General Assembly adopted the Universal Declaration of Human Rights in
1948 ("Universal Declaration™). n59 The Universal Declaration was the U.N.'s first effort at codifying human rights
standards and recognizing the inalienability of human rights. n60 Although the Universal Declaration did not legally
bind its parties, it set the framework for the discussion of human rights for the rest of the century. n61 The Universal
Declaration led to the adoption of two binding conventions, which codified the principles expressed in the Universal
Declaration: The International Covenant on Civil and Political Rights ("ICCPR") and the International Covenant on
Economic, Social, and Cultural Rights ("ICESCR"). n62 Both conventions set the framework for recognition of child-
ren's unique human rights needs. n63

Children have unique human rights needs because they lack full civil and political rights. The U.S. began to devel-
op the framework for recognizing children's civil and political rights during the first part of the nineteenth century. n64
These rights developed through the efforts of organizations committed to helping poor children, social movements to
end child labor, and policies aimed at reforming the juvenile justice system. n65 Children's rights expanded through the
political and social movements for [*228] participatory education and civil rights during the second half of the twen-
tieth century. n66 Beginning in the early 1990s, a growing movement in the U.S. supports the application of interna-
tional legal standards and international human rights instruments to U.S. children. n67

The concept of children's rights changed because of modern studies in child development. Modern studies find that
children's cognitive decision-making abilities are similar to those of adults by about age fourteen. n68 As a result, mod-
ern human rights instruments like the Convention on the Rights of the Child accord children both protection and politi-
cal rights. n69 Studies also find, however, that while cognitive competence may be present by mid-adolescence, ado-
lescents demonstrate immature judgment. n70

This immaturity of judgment may be the result of adolescents' greater [*229] susceptibility to peer influence and
their increased tendency to engage in risky behavior. n71 Research shows that adolescents differ from adults in their
perception of and attitude toward risk. n72 They are more likely to take risks with regard to health and safety than adults.
n73 U.S. and international law recognize that governments should give children special protections because of their
immaturity. n74

D. The Convention on the Rights of the Child: The First Comprehensive Children's Rights Instrument

During the last half of the twentieth century, the international community ratified several international treaties that
protect children's unique human rights. n75 Children are especially vulnerable to human rights violations including



sexual exploitation, hazardous employment, and military recruitment. n76 To address these issues, the U.N. drafted the
Convention on the Rights of the Child (CRC). n77 The CRC came into force in 1990. n78

The CRC articulates a comprehensive list of children's rights that include civil and political rights, as well as eco-
nomic, social, and cultural rights. n79 Prior to the CRC, no international convention addressed the unique human rights
concerns of the world's children. The CRC is also [*230] groundbreaking in that every nation - save two - ratified it.
n80 Although the United States is not a party to the CRC, it ratified the Optional Protocol to the CRC, which establishes
the right of children to protection from military recruitment and service. n81 As such, the U.S. is bound by the terms of
the Optional Protocol. n82

I11. The Optional Protocol to The Convention on The Rights of the Child on the Involvement of Children In Armed
Conflict

After the adoption of the CRC, many states, supported by a substantial number of non-governmental organizations,
lobbied to increase the minimum age provisions for military recruitment from fifteen to eighteen. n83 This movement
reflected the spirit of the CRC, which aimed to protect all children from military exploitation. n84 In response, the U.N.
drafted the Optional Protocol to the CRC to raise the international age minimumto [*231] eighteen for participation
and recruitment to all military services. n85

In 2002, the U.N. officially adopted the Optional Protocol, and began lobbying for countries to ratify it. n86 As of
September 2005, 101 countries are parties to the Optional Protocol. n87 Those countries recognize eighteen as the pre-
ferred minimum age at which the military may lawfully recruit individuals. n88 Between 2001 and 2004, however, un-
derage soldiers were involved in hostilities worldwide. n89 Many of the soldiers involved in these conflicts came from
countries where underage recruitment still exists, such as Liberia, Sudan, and the U.S. n90 International commitment to
the Optional Protocol exemplifies the growing consensus that military recruitment of children under eighteen is unlaw-
ful. n91

A. Terms of the Optional Protocol

The Optional Protocol is the international instrument that sets out the law governing children's participation in warfare.
n92 The Optional Protocol requires that parties take all "feasible measures" to prevent members of their armed forces
who are under eighteen years old from participating in hostilities. n93 The process of drafting and adopting the Optional
Protocol was arduous because some of the more powerful countries wanted to continue recruiting children to the mili-
tary.

The U.N. proposed the Optional Protocol in order to enforce eighteen as the minimum age for participation in all
military activities. n94 The U.S. and a [*232] few other countries lobbied for a final version of the Optional Protocol
that would allow states party to the agreement to determine their own minimum age for recruitment. n95 The U.N. re-
mained firm and eighteen remains the minimum age for conscription and participation in hostilities. n96 Countries are
allowed to recruit volunteers younger than eighteen, however, due to the lobbying efforts of the U.S. n97 The Optional
Protocol provides that the minimum age for these voluntary recruits may not be less than sixteen years old. n98 In addi-
tion, the Optional Protocol requires the military to obtain parental consent prior to communicating with underage re-
cruits. n99

The Optional Protocol allows state parties to set their own minimum age by submitting a binding declaration. n100
As a result, the U.S. may continue recruiting seventeen year-olds to military service without violating the terms of the
Optional protocol. n101 Most other countries that ratified the Optional Protocol, however, adopted its recommended
position that eighteen be the minimum age for recruitment and participation in all military [*233] services. n102 As
of 2004, of the seventy-seven countries that ratified the Optional Protocol, fifty-four had taken the "straight-eighteen™
position. n103

For countries that allow voluntary recruitment of sixteen and seventeen year-olds, the Optional Protocol sets out
stringent requirements to protect minors' interests. These special protections include a requirement of parental consent
for all underage military recruitment. n104 Further, recruitment must be genuinely voluntary and the military must fully
inform individuals about the duties involved in the armed service. n105 The Optional Protocol reflects a concerted ef-
fort by the international community to restrict and eventually eliminate under-eighteen service in the military. n106

B. U.S. Ratification and Implementation of the Optional Protocol



The U.S. Senate ratified the Optional Protocol in 2002. n107 By becoming a party to the Optional Protocol, the U.S.
agreed to incorporate its terms into its military recruiting scheme. Pursuant to the Optional Protocol's terms, Congress
advised both the Army and the Navy to cease sending seventeen year-old minors into active combat. n108

In an effort to comply with the Optional Protocol, the U.S. passed 10 U.S.C. §505, which requires that the military
accept recruits only age seventeen and above. n109 The U.S. is still obliged by the terms of the treaty not to send such
underage recruits into hostilities. Following ratification of the Optional Protocol by the U.S., the State Department ad-
vised the Army and Navy not to deploy soldiers under eighteen. n110 The U.S. Marine Corps [*234] and the Air
Force were not advised to take steps to limit the use of soldiers under the age of eighteen in hostilities. n111 Contrary to
the Optional Protocol's provisions protecting children under eighteen from active service in the military, at least six-
ty-two U.S. soldiers aged seventeen served in Afghanistan and Iraq in 2003 and 2004. n112

IV. Analysis

The tenor of military recruitment - the risks involved to young recruits, and the pressures and incentive for recruiters -
changed dramatically since 2001. The United States is fighting two wars and stations soldiers throughout the world in
an increasingly hostile climate. n113 Between March [*235] 19, 2003 and March 24, 2007, 974 of the 3,228 military
personnel killed in Operation Iraqi Freedom were under the age of twenty-two. n114 Between October 7, 2001 and
March 24, 2007, 72 of the 369 military personnel killed in Operation Enduring Freedom (including in Afghanistan)
were under the age of twenty-two. n115 Seventeen-year-old enlistees from the U.S. continue to take part in direct hos-
tilities in violation of the terms of the Optional Protocol. n116 Furthermore, the U.S. military recruits on high school
campuses exposing children as young as fifteen to military recruitment in violation of the terms of the Optional Protocol.
nl17

Recruiting on high school campuses violates the provisions of the Optional Protocol for the following three reasons.
First, the U.S. military's practice of recruiting children under seventeen on high school campuses contradicts the plain
language and intent of the Optional Protocol. n118 Second, the military's current methods of recruiting seven-
teen-year-olds does not comport with the standards of parental consent required by the Optional Protocol. n119 Third,
the U.S. military fails to recognize that children younger than eighteen are not prepared for recruitment or service. Fur-
thermore, the disproportionate representation of low-income persons in the military suggests that the military targets
these recruits. n120 Such targeting of child recruits violates the goal of the Optional Protocol to "recognize the special
needs" of children. n121

[*236]

A. Allowing Military Recruiting on High School Campuses Violates the Plain Language and Intent of the Optional
Protocol.

The Optional Protocol aims to increase the minimum age for participation in all military service from fifteen to eigh-
teen. n122 The language of the Optional Protocol clearly reflects the international consensus that eighteen is the mini-
mum age for such service. n123 The first two articles of the Optional Protocol designate eighteen as the minimum age
for direct service in hostilities and for conscription. n124 Article 3 permits countries to reserve the right to recruit mi-
nors with parental consent. n125

When the United States adopted the Optional Protocol, it submitted a binding declaration enabling seven-
teen-year-olds to enlist voluntarily pursuant to the terms of the Optional Protocol. n126 The U.S. provision states: "The
minimum age at which the United States permits voluntary recruitment into the Armed Forces of the United States is
seventeen years of age." n127 This provision allows the military to continue enlisting seventeen-year-old high school
students through Deferred Enlistment Contracts. Contrary to its obligations pursuant to the Optional Protocol, the U.S.
military targets high school children for recruitment.

Military recruiters visit high school campuses in an attempt to market military service to high school age children.
n128 Military recruitment on high school campuses exposes children as young as fifteen to military recruiters. n129 The
Optional Protocol states that if countries like the U.S choose to recruit sixteen and seventeen-year-old minors to the
military as voluntary recruits; they must protect the child recruits by providing special safeguards. n130 The safeguards
set out in the Optional Protocol include parental consent for all military recruitment. n131 By exposing children [*237]
younger than age seventeen to military recruiters, the U.S. violates the Optional Protocol and domestic law. By recruit-
ing children age seventeen without receiving permission from parents, the U.S. also violates the terms of the Optional
Protocol. n132



Critics claim that in order to meet recruiting quotas, the military must recruit on high school campuses. n133 They
argue that U.S. high school students ordinarily decide their career paths in the year or two prior to high school gradua-
tion. n134 The Committee on Military Affairs and Justice (“the Committee") argues this position in its report assessing
the effect of the Optional Protocol. n135 The report states that preventing the military from recruiting during this time in
a young person's life could negatively impact the number of new recruits. n136 The Committee argues that denying the
military access to high school-age recruits would aggravate serious recruiting problems faced by the armed forces. n137
Indeed, statistics show that despite the overall low number of active military service people age seventeen, that number
is a result of extensive recruiting in the age group sixteen to eighteen. n138

The U.S. Department of Defense argues that in addition to decreasing the overall recruitment pool, the Optional
Protocol provision unnecessarily restricts minors from active service. n139 This restriction would mean that when the
military assigns a minor recruit to a team, he or she must stay behind when the team is sent into active duty. n140 This
could, the Department of Defense argues, damage the effectiveness of those teams. n141 The Department of Defense
maintains that the military should enlist, retain, and assign minors to active combat, just as it would any other recruit.
nl42

[*238] The critics' arguments fail because they contravene the plain language of U.S. law and the Optional Pro-
tocol. n143 Both 10 U.S.C 8505 and the Optional Protocol prohibit the recruitment and enlistment of children under age
seventeen. n144 Furthermore, the military may not recruit children who are seventeen without prior parental consent.
n145 The military's current practice of high school recruitment does not meet either requirement of the Optional Proto-
col because it targets all high school students regardless of age. n146 The relatively small percentage of minor enlistees
reveals that accommodating these laws should not pose a hardship to the military. n147 Further, non-combat positions
are available for seventeen-year-old enlistees, allowing the military to abide by the provisions of 10 U.S.C 8505 and the
Optional Protocol. n148

The government's argument that the military would not be able to meet its recruitment needs without recruiting on
high school campuses lacks support. n149 The U.S. is not the only country to face recruiting challenges while main-
taining a system of voluntary enlistment. Other countries with similarly modern militaries fulfill the Optional Protocol's
requirements without using high school recruiting. n150 For example, the European Parliament recommended that all
European Union members adopt the minimum age of eighteen for all military recruitment. n151 The U.S., however, has
yet to make changes to its recruiting methods to effectively protect high school age children from military recruiters on
high school campuses. n152

B. No Child Left Behind Act Violates the Parental Consent Provision of the Optional Protocol

In addition to exposing seventeen-year-olds to military recruiters without parental consent, schools disclose high
school students' personal information for military recruiting purposes. n153 Under the Family [*239] Educational
Rights and Privacy Law of 1975, schools cannot disclose students' private information without explicit parental consent.
n154 The NCLB, however, specifically exempts schools from this requirement when military recruiters request stu-
dents' private information. n155 Because the military uses students' personal information for recruiting purposes, the
Optional Protocol applies to bar such disclosure. n156

The Optional Protocol requires countries that permit voluntary recruitment of minors into their national armed
forces to abide by special provisions. n157 These special provisions require that the military recruitment be "genuinely
voluntary" and "carried out with the informed consent of the person's parents or legal guardians.” n158 Currently, under
the NCLB parents must take action or "opt-out" to avoid disclosure of their children's personal information. n159 This
differs from informed consent, whereby parents are required to have knowledge about the recruitment and consent to it
in advance. n160 Therefore, the NCLB contravenes the plain language of the Optional Protocol and the U.S. declaration.
n161 Parental consent (informed parental consent) is a pre-requisite to any military recruitment of minors. n162

The NCLB, provides the military with the same access to high school students as provided to other "post-secondary
educational institutions or to prospective employers.” n163 As a result, military recruiters may target seventeen-year-old
students without parental consent. n164 Furthermore, because the military instructs recruiters to become "indispensable™
to students and staff on campus, even younger students may be subject to recruitment. n165 This type of military re-
cruiting - including recruiting seventeen-year-olds without parental consent - violates the safeguards set out in the Op-
tional Protocol. n166

[*240] Minors are especially vulnerable to undue influence and evidence immature judgment with regard to in-
volvement in risky behavior. n167 The U.S. ought to enforce the requirement of parental consent, as stated in the Op-



tional Protocol and domestic law, in order to safeguard adolescents who need special protection due to their vulnerabil-
ity. n168 Stories of adventure and excitement may easily entice adolescents. n169 For example, a military recruiter ad-
dressing students in San Diego described the military in an overly simplistic manner that seemed to glorify dangerous
activities. He told them, "I mean, where else can you get paid to jump out of airplanes, shoot cool guns, blow stuff up,
and travel seeing all kinds of different countries?" n170 International conventions recognize that minors are particularly
vulnerable to this sort of military recruitment. n171 Parental consent helps protect minors so that parents may assist
their child in making more mature, informed decisions.

Opponents and NCLB supporters would argue that disclosure of high school students' information without parental
consent serves the same function as the Selective Service Act. n172 The Selective Service Act already allows the gov-
ernment to create a database containing eighteen-year-olds' personal information for the purpose of military prepared-
ness. n173 Eighteen-year-old males register under the Selective Service Act with full knowledge of their obligation un-
der the law and for what purpose the government collects their information. Thus, the Selective Service Act requires
that adults disclose personal information. This is different from the NCLB, which allows the military to gather minors'
personal information without their knowledge or that of their parents and without consent. n174

NCLB supporters fail to recognize the fundamental difference between the Selective Service Act and NCLB. The
Selective Service Act requires that all male persons over the age of eighteen register their personal information with a
military database. n175 Eighteen-year-old males register because of a legal obligation to do so and they are informed of
the purpose [*241] for which the government collects their information. n176 Both U.S. and international law con-
sider people over eighteen to be legally independent. n177 Thus, the Selective Service Act, which regulates the conduct
of adults, is very different from NCLB and its related laws, which target high school-age children for military recruiting.
nl78

The NCLB requires schools to disclose the personal information of high school students to military recruiters
without parental consent. n179 Parents play a key role in influencing young adults’ decision making. n180 It is impossi-
ble for parents to take responsibility for their children when the NCLB provides a method to circumvent their consent.
nl81

The NCLB theoretically gives parents the opportunity to opt out, but this opportunity does not equate with in-
formed consent. n182 The opt-out right is contingent on schools notifying parents in a timely manner and effectively
instructing parents on how to opt out. n183 Many parents never receive such notice or instruction. n184 Many parents
who successfully opted out did not have much assistance from the government or schools. n185 This clearly undermines
the purpose of the Optional Protocol to make it more difficult - not less - for military recruiters to target minors. n186

C. Under-18 Youth Are Not Psychologically Prepared to Serve in the U.S. Military: Military Recruitment Violates
Children's Human Rights.

Teenagers in high school prepare for employment and college admission. Most teenagers do not consider post-high
school opportunities until well into their junior or senior year. As a result of military recruiting on high school campuses,
a child's first independent decision may be whether to go into the military. n187 Exposing children to military recruiters
when such recruitment may mean placing the minor in a life-threatening [*242] situation does not comport with the
best interests of the child. n188 Furthermore, such recruitment violates the internationally recognized right of children
to survival and development as articulated in the CRC. n189 After September 11, 2001 and the enactment of the NCLB,
the risk is great that young military recruits will be sent into active combat. n190 Given the life-threatening nature of the
opportunity and the harmful psychological impact of modern warfare, military recruiters are distinguishable from job
and college recruiters. n191

Employers and college recruiters ask young high school students to make relatively innocuous decisions. These re-
cruiters do not have a special interest in new recruits. In contrast, with the U.S. engaged in long-term warfare, recruiters
have a special interest in enlisting more soldiers. n192 The U.S. occupation of Iraq exacerbates the need for more re-
cruits. Modern military combat also places serious strain on the mental health of combatants.

Soldiers returning from military service in Afghanistan and Iraq show signs of serious mental disturbance. n193
Some soldiers have committed [*243] violent crimes upon their return. n194 Many seek psychological services to
cope with the trauma of battle and being a part of an occupying force. n195 The CRC recognizes children's right to re-
habilitation from the adverse effects of warfare. n196 Although the CRC is not binding on the U.S., it raises the issue of
rehabilitation of military personnel. The serious health consequences of military service today are not apparent, espe-



cially to high school students. n197 High school age children often focus on short-term goals as opposed to long-term
consequences making them especially vulnerable to recruitment. n198

Military recruiting on high school campuses is inconsistent with the other "age boundaries" present in U.S. law.
n199 High school students cannot vote but can be aggressively recruited into the military. n200 This fact raises the
question of whether it is just to accord responsibility for the defense of the nation to minors without according them
civil and political rights. Nevertheless, the U.S. military's policy is to recruit by targeting high school [*244] students.
n201 There are incentives to both the recruiters and the recruits to boost youth enlistment. n202

Recruiters offer young people monetary and educational benefits to entice them into the service. The military offers
young recruits the benefit of a college education as well as other incentives if they choose to serve. n203 Because the
military must compete with the private sector for young, smart recruits, it sets up benefit packages and conducts intelli-
gent marketing campaigns. n204 Websites sell the benefits of military service to young people.

The military markets the service to young people using the latest technology. The army's website offers
state-of-the-art graphics highlighting information on the benefits of military service. There is a link to a website devoted
to "future soldiers.” This website details the training program, encourages future soldiers to refer others to the program.
n205 The website includes the option to enter a live chat room with a recruiter. There is a special section of the website
reserved for parents of future soldiers, which addresses their potential questions about military service. n206 The mili-
tary's maintenance of a separate section of their website for future soldiers and their parents supports the assertion that
the military specifically targets minors for recruitment. It shows that the military relies on technology to attract teenag-
ers as well as parental encouragement to secure these young recruits. The military does not need to organize around
recruiting minors in order to provide adequately for national security.

According to the Committee on Youth Population and Military Recruitment, the military should target older re-
cruits. n207 Studies show that Americans in their early twenties are more likely to shift employment frequently or hold
part-time jobs. n208 This propensity makes twenty-somethings ideal military recruits. The nature of military service
offers variety in deployment, the opportunity to travel, and different skill-building opportunities. n209 High school stu-
dents are more vulnerable to military [*245] recruitment. n210 Older twenty-something recruits on the other hand,
are developmentally, psychologically and socially more capable of making informed decisions. n211 Furthermore, the
disproportionate enlistment of low-income high school youth suggests another problem. n212

The Optional Protocol provides special protections to all minors. n213 The Optional Protocol recognizes "the spe-
cial needs of... children who are particularly vulnerable to recruitment or use in hostilities...owing to their economic or
social status..." n214 Low-income children are especially vulnerable to military recruiting tactics and are disproportio-
nately represented in the military. n215

The military can be an easy way out for teenagers in difficult economic circumstances, but it may not be the only
way. n216 Aggressive military recruiting on high school campuses frustrates children's efforts to explore other options.
The language of the Optional Protocol clearly protects those children within the class who are even more vulnerable to
military recruitment due to their financial and social position. n217

V. Model Solution

The best alternative to our present system of military recruitment that still meets enlistment needs is a national service
program. n218 Upon reaching age eighteen, a national service program would provide all U.S. citizens with the choice
of military or public service. n219 A national service program would provide good career and educational opportunities
for all youth, [*246] including at-risk youth. n220 It would help to deconstruct social stratification based on econom-
ic, racial, and ethnic lines. n221

Representative Charles Rangel (D-N.Y.) introduced the Universal National Service Act in 2003 as a response to the
problem of disproportionate representation of lower income groups in the military. n222 This Act sought to address the
overrepresentation of certain groups in the military by requiring either military or civilian service from all young people.
n223 Such a service builds civic values, boosts needed services and provides the function of a social equalizer.

National service programs operate in many countries, including: Denmark, Finland, Germany, Israel, Mexico,
Norway, Sweden and Switzerland, amongst others. n224 In Denmark, for example, all able-bodied men serve in the
military for four months following matriculation from high school. n225 A similar program could work in the United
States. A national service program would give both male and female students a choice of service opportunities. At age
eighteen, students would have the opportunity to either enlist in one of the branches of the armed services or volunteer



for a national service program. Military enlistees would gain the benefits of the Gl Bill, which provides educational
incentives upon completion of military service. n226 Eighteen-year-olds who choose to go to the national service corps
instead could receive educational benefits and pay or an education stipend upon completion of the program. The service
period for such programs in other countries ranges from one to three years. Such programs would provide substantial
benefits to the country.

The programs would enable teens from a variety of backgrounds and regions to form connections leading to the
creation of a more unified national identity. n227 Additionally, the services both groups would provide would be vital to
the country. The Military service program would fulfill the interest in national security. The youth corps could provide a
variety of [*247] needed services like human resources and teaching assistance, as well as hard labor, like road
clearing and emergency relief. A mandatory service program in the U.S. would instill values of honor and service in its
young citizens. It would also address some of the nation's most important domestic and foreign-relations concerns.

V1. Conclusion

The U.S. military's practice of recruiting children on high school campuses violates the plain language and intent of the
Optional Protocol. n228 Furthermore, the military's current methods of recruiting seventeen-year-olds to the military do
not comport with the standards of informed consent required by the Optional Protocol. n229 The disproportionate re-
presentation of low-income persons in the military suggests that the military targets these recruits in violation of the
Optional Protocol's protection of special groups. n230

Children in the U.S. are particularly vulnerable to abuse and coercion. Furthermore, children's basic rights - ac-
cepted as fundamental by nearly every nation - are not accepted as such by the U.S. n231 The fundamental rights that
U.S. children effectively lack include the right to survival and development. n232 If the U.S. were to take these rights
and others contained in the CRC and the Optional Protocol seriously, it would prohibit all military recruitment on high
school campuses. The U.S. falls short by its failure to recognize children's rights in a meaningful way. n233 By fulfil-
ling its own treaty obligations under the Optional Protocol, the U.S. could again fulfill its role as an exemplar of human
rights to the world. The first step is to ban military recruitment on high school campuses.

Legal Topics:

For related research and practice materials, see the following legal topics:
Family LawParental Duties & RightsConsentMilitary Enlistmentinternational LawSovereign States & IndividualsHu-
man RightsGeneral OverviewlInternational Trade LawTrade Agreementsintellectual Property Provisions
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