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OBAMA‟S TRADE POLICY: TRENDS, PROSPECTS, AND PORTENDS 

Okezie Chukwumerije  

ABSTRACT 

This article evaluates the implications of the emerging trade policy of 

the Obama administration.  The article begins by sketching a picture of the 
administration‟s trade-related initiatives and situating them in the context of 
the trade objectives articulated by the president during the last presidential 
election.  The article then examines the trade aspects of the administration‟s 
stimulus and economic recovery programs.  It focuses on their consistency 
with U.S. international trade obligations and with the long-standing com-
mitment of the United States to a free and open multilateral trading system.  
The article further explores the policy and political considerations that 
would affect the implementation of the trade-related aspects of the adminis-
tration‟s environmental and labor protection initiatives.  The article con-
cludes with the caution that Obama‟s mixed messages on trade, measured by 
his rhetoric and policies, are detrimental to the pro-trade reputation of the 
United States and might embolden protectionists, both within and outside 

the United States. 
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INTRODUCTION 

With the U.S. economy experiencing a severe crisis as he assumed of-

fice,
1
 President Obama has understandably focused his attention on strate-

gies for reviving the economy and preventing it from sliding into a pro-

tracted recession.  Although he discussed global trade issues during the 2008 

presidential election,
2
 the ongoing economic crisis has so drained the atten-

tion of the Obama administration that it has paid scant attention to articulat-

ing a coherent trade policy.  The president has occasionally intervened in 

support of open markets, for example, by urging Congress to make the “Buy 

American” provision of the stimulus package conform with U.S. internation-

al obligations,
3
 and by urging Congress not to use trade sanctions as a means 

of enforcing provisions of the Climate Bill.
4
  While these interventions are 

indicative of the president‟s appreciation of the importance of free trade 

principles, he has not always demonstrated an unequivocal support for free 

trade.  If anything, he has consistently sent mixed signals about his commit-

ment to open markets.  Observers expect that he will use a forthcoming 

speech to more clearly address the trade challenges facing the nation and 

outline his trade agenda more plainly. 

Several factors make it necessary for the administration to act quickly 

in declaring its trade policy goals.  First, during the presidential campaign, 

Obama promised to reshape U.S. foreign policy, in part by moving away 

from a unilateral strategy to a more multilateral approach for addressing the 

issues and challenges facing the world community.
5
  The world economic 

crisis is the most severe financial crisis the world community has faced since 

the Great Depression.
6
  The Economist estimated that world trade would 

shrink in 2008 for the first time since 1982, and that net private-sector capi-

tal investment in emerging economies would fall from $929 billion in 2007 

                                                           

 1 See Martin Baily & Douglas Elliott, The U.S. Financial and Economic Crisis: Where 

Does it Stand and Where Do We Go From Here?, BROOKINGS INITIATIVE ON BUSINESS & 

PUB. POLICY, June 2009. 

 2 For a summary of the candidate‟s positions, see McCain, Obama Plans on U.S. Trade 

Policy, REUTERS, June 4, 2008, available at http://www.citizenstrade.org/pdf/Reuters_Mc 

CainObamaTradePolicy_06042008.pdf. 

 3 See Editorial, The Peril of „Buy American,‟ N.Y. TIMES, June 3, 2009. 

 4 See John Broder, Obama Opposes Trade Sanction in Climate Bill, N.Y. TIMES, June 29, 

2009, available at http://www.nytimes.com/2009/06/29/us/politics/29climate.html. 

 5 Merle Kellerhals, Obama Emphasizes Multilateral U.S. Foreign Policymaking, July 25, 

2008, available at http://www.america.gov/st/usgnglish/2008/July/20080725162819dmslahre 

llek0.840069.html. 

 6 See United Nations, WORLD ECONOMIC SITUATION AND PROSPECTS 2009 (2009), 

available at http://www.unctad.org/en/docs/wesp2009pr_en.pdf (stating that “the world econ-

omy is now mired in the most severe crisis since the Great Depression”). 

http://www.citizenstrade.org/pdf/
http://www.america.gov/st/usgnglish/2008/July/20080725162819
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to $165 billion in 2008.
7
  This would represent a considerable reduction in 

the injection of foreign capital into these economies, a source of capital that 

has contributed significantly to the revival of these economies.
8
  The econ-

omies of Member States of the Organization for Economic Cooperation and 

Development (OECD) also weakened significantly in 2008,
9
 with the eco-

nomic decline exacting pressures on both employment and wages.  The 

global nature of the crisis presents an opportunity for the Obama administra-

tion to demonstrate how multilateral strategies can be used to effectively 

tackle global problems.  

The second reason the administration must act quickly in declaring its 

trade policy goals is that the economic anxiety attendant with this recession 

has contributed to a backlash against globalization, with segments of labor 

and civil society organizations questioning the benefits of an open multila-

teral trading system.
10

  In the U.S., “[r]ising economic anxiety . . . is stoking 

a political backlash against free trade, raising worries American workers and 

businesses aren‟t getting a fair shake in the global marketplace.”
11

  Partly in 

response to the anxiety of their constituents about the benefits of free trade, 

some members of Congress, especially Democrats, are becoming “deeply 

conflicted on trade and globalization.”
12

  In fact, some members of Congress 

are using trade “fairness” as justification for seeking to reengineer U.S. trade 

policy to more closely conform to their conception of U.S. strategic trade in-

terests.
13

 

Leaders in other parts of the world are experiencing similar pressures to 

restrict open markets.  In China, for example, the government is seeking to 

use the expansion of exports to revitalize its domestic economy.  It is doing 

so by introducing “bans on government agencies using imported products, 

tax rebates and preferential financing to exporters,” and also by continuing 

to implement “an exchange rate policy that aims to suppress the Chinese 

currency, thereby making Chinese goods cheaper on global markets than 

                                                           

 7 The Return of Economic Nationalism, ECONOMIST, Feb. 5, 2009. 

 8 OECD, NEW HORIZONS FOR FOREIGN DIRECT INVESTMENT 4 (2002). 

 9 See OECD, ECONOMIC OUTLOOK, Vol. 2008, Issue 2. 

 10 See Nina Easton, America Sours on Free Trade, FORTUNE, Jan. 25, 2008, available at 

http://money.cnn.com/2008/01/18/news/economy/worldgoaway.fortune/. 

 11 Greg Hitt, Christopher Conkey & Jose de Cordoba, Mexico Strikes Back in Trade Spat, 

WALL ST. J., Mar. 17, 2009, available at http://online.wsj.com/article/SB12372319224084576 

9.html.  

 12 Clause Barfield & Philip Levy, In Search of an Obama Trade Policy, AMERICAN 

ENTERPRISE INSTITUTE OUTLOOK SERIES, Aug. 2009, available at http://www.aei.org 

/outlook/100063. 

 13 See, e.g., Trade Reform, Accountability, Development and Employment Act of 2009, 

H.R. 3012, 11th Cong. (2009) see infra text accompanying note 224 (synopsis of the bill 

available at http://www.citizen.org/documents/TRADEActFactSheet2009.pdf) 

http://www.aei/


CHUKWUMERIJE MACRO.DOCX5/19/2010  11:03 AM 

42 University of California, Davis [Vol. 16:1 

they might otherwise be.”
14

  As anxiety about the state of the world econo-

my fuels calls for protectionism, the Obama administration needs to articu-

late a clear trade agenda, with a coherent message on the centrality of open 

markets to world economic revival and prosperity.
15

 

Finally, during the presidential campaign, Obama spoke of the need to 

address the environmental and labor implications of multilateral trade.
16

 

Given the centrality of these issues to his presidential campaign and the pro-

tectionist pressures felt across the globe, it behooves the Obama administra-

tion politically to demonstrate how it can advance trade-related labor and 

environmental protection issues without compromising U.S. commitment to 

an open and free multilateral trading system. 

A.  Obama‟s Approach to Free Trade During His Presidential Campaign 

Obama indicated a qualified support for free trade principles throughout 

the presidential campaign.  While recognizing that “[t]rade has been the cor-

nerstone of our growth and global development,” he suggested that “we will 

not be able to sustain this growth if it favors the few, and not the many.”
17

 

He cautioned that “we must forge trade that truly rewards the work that 

creates wealth, with meaningful protections for our people and our planet.”
18

 

Acknowledging that the tide of globalization could not be turned back, Ob-

ama expressed confidence that the U.S. could compete in the global econo-

my of the 21
st
 century.  However, he cautioned that “success will depend not 

on our government, but on the dynamism, determination, and innovation of 

the American people.”
19

 

During the campaign, he outlined a three-pronged approach to trade is-

                                                           

 14 R. Taggart Murphy, China's Outward-Swinging Trade Doors – More Lessons from the 

1970s? THE ASIA PACIFIC J.:  JAPAN FOCUS, available at http://www.japanfocus.org/site/view 

/120. 

 15 Group of Twenty, The Global Plan for Recovery and Reform, para. 3 & 22, available at 

http://www.g20.org/Documents/final-communique.pdf. (The Group of Twenty (G20) has cau-

tioned that challenges facing world economy are not cause for retreating from an open multila-

teral trading system.  In fact, it argues that “the only sure foundation for sustainable globalisa-

tion and rising prosperity for all is an open world economy based on market principles, 

effective regulation, and strong global institutions.”  The G20 also noted that “[r]einvigorating 

world trade and investment is essential for restoring global growth” and pledged that its mem-

bers “will not repeat the historic mistakes of protectionism of previous eras.”).  

 16 Council on Foreign Relations, The Candidates on Trade, July 30, 2008, available at 

http://www.cfr.org/publication/14762/. 

 17 Barack Obama, CHANGE WE CAN BELIEVE IN: BARACK OBAMA‟S PLAN TO RENEW 

AMERICA‟S PROMISE 268 (Three Rivers Press 2008) (citing Obama‟s 2008 speech in Berlin).   

 18 Id. 

 19 Barack Obama, President of the United States of America, Speech in Flint, Mich. (June 

15, 2008); see CHANGE WE CAN BELIEVE IN, supra note 17, at 245-46. 

http://www.japanfocus.org/site/view


CHUKWUMERIJE MACRO.DOCX5/19/2010  11:03 AM 

2009] Obama‟s Trade Policy: Trends, Prospects, and Portends 43 

sues:  a pledge to improve labor and environmental protections in trade 

agreements, a pledge to improve adjustment assistance to displaced workers, 

and a pledge to renegotiate aspects of the North American Free Trade 

Agreement (NAFTA).
20

  With respect to labor and environmental protec-

tions, he promised to use “trade agreements to spread improved labor and 

environmental standards around the world,”
21

 and to only sign trade agree-

ments that afford protections for our environment and for American work-

ers.
22

 Concerned about the enforcement of existing trade obligations,
23

 Ob-

ama also insisted that enforcement of existing trade agreements should not 

take a backseat to the negotiation of new agreements.
24

  His promise to re-

negotiate NAFTA was motivated by a desire to include stricter labor protec-

tion provisions in the agreement.
25

  He felt that he could use “the hammer of 

a potential opt-out” of the agreement to leverage Canada and Mexico to 

agree to the inclusion of enforceable labor protections in the agreement.
26

 

Furthermore, persuaded of the need to address the adverse impacts of free 

trade on some American workers and communities, Obama promised to 

broaden the trade adjustment program.
27

  He planned to accomplish this by 

extending benefits to workers displaced from the services sector, create edu-

cation accounts to fund the retraining of workers, and provide assistance to 

communities adversely affected by global trade.
28

 

Now that he is in office, Obama faces several trade-related challenges.  

Foremost is how to ensure that his economic stimulus policies are consistent 

with the longstanding U.S. commitment both to the liberalization of markets 

                                                           

 20 NAFTA is a free trade agreement between the United States, Mexico and Canada.  See 

North American Free Trade Agreement, U.S.-Can.-Mex., Dec. 17, 1992, 32 I.L.M. 605 (1993). 

 21 Campaign Website, BarackObama.com, “RESOURCE FLYERS” August 2007, quoted 

in Barack Obama on Free Trade, available at http://www.ontheissues.org/2008/Barack_ 

Obama_Free_Trade.htm. 

 22 Council on Foreign Relations, supra note 16. 

 23 Obama Campaign Booklet, Blueprint for Change, Feb. 2, 2008, at p. 15, available at 

http://www.barackobama.com/pdf/ObamaBlueprintForChange.pdf (Obama promised to take 

enforcement seriously and “to make enforcement the top priority of the U.S. Trade Repre-

sentative (USTR) Office, and [to] increase resources for the USTR so it can carry out its re-

sponsibility to protect American interests.”).  

 24 Obama, supra note 17, at 257. 

 25 2007 AFL-CIO Democratic Primary Forum, Aug. 7, 2007, quoted in Barack Obama on 

Trade, supra note 21. (Obama promised to “Immediately call the president of Mexico and the 

Prime Minister of Canada to try to amend NAFTA because I think we can get labor agree-

ments in that agreement right now.”  Id.). 

 26 Council on Foreign Relations, supra note 16. 

 27 See Robert McMahon, No End of Free Trade, NEWSWEEK, Dec. 4, 2008, available at 

http://www.newsweek.com/id/172072/page/1. 

 28 Obama Campaign Booklet, Blueprint for Change, Feb. 2, 2008, at p. 15, available at 

http://www.barackobama.com/pdf/ObamaBlueprintForChange.pdf. 

http://www.ontheissues.org/2008/Barack_%20O
http://www.ontheissues.org/2008/Barack_%20O
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and to an open and free multilateral trading system.  The administration has 

been placed in the awkward position of having to engineer a domestic policy 

that provides aid necessary to revive the staggering sectors of the economy, 

while at the same time ensuring that its stimulus policies do not send the rest 

of the world the wrong signal that it is acceptable for governments to inter-

vene in the market.  Hitherto a champion of open markets and limited gov-

ernment intervention, the U.S. cannot now appear to support protectionist 

policies or extensive government participation in the economy.  

Another challenge facing the Obama administration is how to spearhead 

the revival and conclusion of the Doha Round of trade negotiations
29

 in a po-

litical climate where there has been considerable pushback against open 

markets.  This endeavor is made particularly difficult by the fact that during 

the presidential campaign, Obama took a hawkish approach to trade by ar-

guing that effective labor and environmental protections must counterbal-

ance trade liberalization.  He also advocated providing assistance to those 

adversely affected by globalization.  He cannot now spearhead the conclu-

sion of the Doha Round of negotiations without simultaneously demonstrat-

ing a serious commitment to these counterbalancing concerns.  Given the in-

creasing backlash against globalization, he must strike a fine balance 

between advocating free trade and ensuring that his trade policy adequately 

addresses the concerns of those most directly affected by the adverse conse-

quences of global trade.
30

  The difficulty with balancing these considerations 

is that while the benefits of an open multilateral trading system are demon-

strable and varied, these benefits are dispersed in the national economy.
31

  In 

contrast, the adverse consequences of trade liberalization, in terms of job 

losses and plant closures, are more visible and concentrated in struggling 

communities. 

A certain pragmatism is becoming evident in Obama‟s approach to 

trade issues.  During the campaign, he expressed support for free trade, but 

also advocated trade fairness and the inclusion of a social compact in trade 

                                                           

 29 The Doha Round was undertaken by the World Trade Organization pursuant to a Mi-

nisterial Declaration adopted on Nov. 14, 2001, at a Ministerial Conference in Doha, Qatar, 

WT/MIN(01)DEC/1 (Nov. 20, 2001), available at http://www.wto.org/english/thewto_e 

/minist_e/min01_e/mindecl_e.htm. 

 30 See Bob Davis & Gregg Hitt, US in Tight Spot on Trade, WALL ST. J., July 17, 2009, 

available at http://online.wsj.com/article/SB124771359831849441.html. (It has been sug-

gested that to win over a public skeptical about benefits of trade, Obama is “following a course 

plotted by earlier Republican and Democratic administrations:  appear to get tough with trade 

partners and show that trade deals can boost exports and jobs, and use that credibility to push 

for a new trade deal.”).  

 31 See International Monetary Fund, Globalization: A Brief Overview, May 2008, http:// 

www.imf.org/external/np/exr/ib/2008/053008.htm (noting that “gains from globalization are 

more broadly shared across the population”). 

http://www.wto.org/english/thewto_e
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agreements.  During his presidency, he has continued to speak out in support 

of open markets even though his stimulus program has led to substantial 

government intervention in the economy and abundant government financial 

support to private companies.  Additionally, he has since tempered his cam-

paign promise to renegotiate NAFTA, perhaps in realization that a reopening 

of the agreement might lead to its unraveling.  The indications are that the 

president fully recognizes the importance of open markets to global econom-

ic prosperity.  At the same time, his actions evidence a belief that the prac-

tical constraints of politics should dictate the pace and trajectory of trade li-

beralization. 

A picture of Obama‟s trade policy is slowly emerging.  This picture is a 

collage of his administration‟s statements on trade issues and his administra-

tion‟s programs that affect trade matters.  The implications of this emerging 

trade agenda on the U.S. economy and on the multilateral trading system de-

serve evaluation because of the massive and far-reaching scope of Obama‟s 

domestic economic policies and the pivotal role the United States has played 

in advancing the case for trade liberalization. 

I. THE EMERGING PICTURE 

With the economic crisis and health care policy demanding its full at-

tention, the Obama administration was slow in outlining its trade agenda and 

goals.  This delay in articulating its trade policy, coupled with Obama‟s 

qualified support for free trade during the campaign, led some to doubt his 

free trade credentials.  Some viewed his delay in outlining “a pro-trade 

agenda” as amounting to “de facto protectionism” that “subverts his eco-

nomic and foreign policy objectives.”
32

  These observers viewed his delay in 

submitting outstanding trade agreements for Senate approval,
33

 and his tepid 

reaction to the defunding of a NAFTA program that enabled Mexican truck-

ers to ply U.S. roads as evidence of a weak commitment to free markets.
34

 

What is more, his bailout program for the auto industry and the financial 

sector led some observers to sound an alarm about the direction of Obama‟s 

trade agenda.
35

 

No doubt some of Obama‟s policies – the auto bailout program, for ex-

ample – suggest a willingness to pursue a strategic trade policy that sits un-

                                                           

 32 Daniel Ikenson & Scott Lincicome, Paying the Price for Obama‟s Lack of a Trade Pol-

icy, L.A. TIMES, July 24, 2009, available at http://articles.latimes.com/2009/jul/24/opinion/ oe-

ikenson24. 

 33 As of submission of this article, the administration is yet to submit for Congressional 

approval the FTA with Panama, Colombia, and South Korea. 

 34 Ikenson & Lincicome, supra note 32. 

 35 Jadish Bhagwati, Obama and Trade: An Alarm Sounds, FINANCIAL TIMES, Jan. 8, 

2009, available at http://www.cfr.org/publication/18185/obama_and_trade.html. 

http://articles.latimes.com/2009/jul/24/opinion/
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comfortably with the historical support of U.S. administrations for a free 

trade system substantially unencumbered by government subsidization of 

private enterprise.
36

  However, his failure to act more forcefully against the 

defunding of the Mexican trucking program, and his delay in submitting 

pending trade agreements for Congressional approval may only be a tactical 

decision to use his political capital in Congress following his election to ad-

vance his economic stimulus program over other priorities since it is a more 

pressing national concern.  The administration has had to carefully balance 

its desire to obtain maximum support for its economic stimulus package with 

a desire to minimize the growing chorus of protectionism that is sweeping 

the nation.  Calls for protectionism have risen partly in response to the ongo-

ing economic crisis, and partly because the Democratic majority in Congress 

has a vocal group within its membership that is dubious of the benefits of 

trade liberalization.
37

 

Previous U.S. administrations undertook the responsibility of canvass-

ing the benefit of an open multilateral trading system to countervail the ar-

guments of those whose skepticism about the benefits of free trade fuel calls 

for protectionism.  Obama‟s assumption of this responsibility is vital in light 

of the fact that increased global trade would contribute to a speedy global 

economic recovery.
38

  Firmly stated reaffirmations of the positive role of 

free trade in expanding world economic prosperity and reducing global po-

verty are necessary in this regard.  It is regrettable that while the President 

has occasionally indicated the need to stay clear of protectionist measures in 

addressing the economic crisis,
39

 he has not always spoken with the strength, 

                                                           

 36 It should be noted, however, that the financial assistance granted to the auto industry in 

aid of its recovery is not definitionally different from the U.S. subsidization of its agricultural 

industry, a fact that has contributed to the delay in completing the Doha Round of trade nego-

tiations. 

 37 See Peter Alpern, Missing in Action: Where is Obama‟s Trade Policy?, INDUSTRY 

WEEK, July 22, 2009, available at http://www.industryweek.com/articles/missing_in_action 

_where_is_obamas_trade_policy_19635.aspx (arguing that the administration “is facing a 

highly skeptical Democratic majority in Congress, politically aligned with labor, wary of free 

trade agreements signed during the Bush and Clinton administrations”).  There is, however, a 

strand of the Democratic congressional membership that strongly support free trade, as evi-

denced by the creation of the Congressional Pro-trade Caucus by Rep. Henry Cuellar, a Demo-

crat from Texas. 

 38 Editorial, Mr. Obama‟s Trade Agenda, N.Y TIMES, Mar. 11, 2009, available at 

http://www.nytimes.com/2009/03/11/opinion/11wed1.html (As the New York Times rightly 

notes, “Vigorous trade will help the world recover.  For that to happen, the United States will 

have to provide strong leadership and a clear commitment to fighting protectionism. Any sign 

of ambivalence from Washington will only make things worse.”).  

 39 Michael Sheer, Renegotiating NAFTA on Hold, Obama Says, WASH. POST, Feb. 20, 

2009, available at http://www.sfgate.com/cgi-bin/article.cgi?f=/c/a/2009/02/19/MNN516157 

K.DTL&type=politics (Sheer notes that “Now is a time where we‟ve got to be very careful 

http://www.industryweek.com/articles/missing
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conviction, and clarity he has used in articulating his health and economic 

stimulus policies. 

Nonetheless, the picture emerging of his administration‟s trade policy is 

one of pragmatic support for an open and free multilateral trading system, 

with a focus on including social compacts in trade agreements and a com-

mitment to enforcing trade obligations.  The President has toned down some 

of his campaign rhetoric that tended to suggest an ambivalent attitude to-

wards free trade.  During the campaign he opposed the ratification of the 

free trade agreements that the Bush administration had negotiated with Co-

lombia and South Korea.  After assuming office, he promised the Colombian 

president that his administration would move forward with the agreement.
40

 

During the campaign he promised to renegotiate NAFTA to beef up its labor 

and environmental protection.  After assuming office, he told Canadian and 

Mexican leaders that the agreement could remain as it was for the moment.
41

 

During the campaign he called for punishment of China for manipulating its 

currency to boost exports.  After assuming office, both Obama and his trea-

sury secretary toned down their allegation of Chinese currency manipula-

tion.
42

 

The administration has chosen to adopt a two-pronged approach to ad-

vancing a trade agenda.  On the one hand, it wants to quiet anxiety about 

globalization by improving adjustment assistance to those adversely affected 

by foreign competition,
43

 seeking to include labor and environmental protec-

tion provisions in trade agreements,
44

 and promising to vigorously enforce 

trade agreements to ensure that foreign markets remain open to U.S. prod-

ucts.
45

  On the other hand, the administration is advancing its trade agenda 

by committing itself to pursuing the conclusion of the Doha Round of nego-

tiations,
46

 promising to get Congressional approval for pending trade agree-

ments,
47

 and entering into a Strategic Economic Dialogue with China.
48

 

                                                           

about any signals of protectionism . . . [b]ecause as the economy of the world contracts, I think 

there‟s going to be a strong impulse on the part of constituencies in all countries to see if we – 

they can engage in beggar-thy-neighbor policies.”).     

 40 Obama and Trade: Low Expectations Exceeded, ECONOMIST, Apr. 30, 2009. 

 41 Id. 

 42 Id. 

 43 Tom Barkley, Obama Budget Funs Reform to Trade-Adjustment Assistance, WALL ST. 

J., Feb. 26. 2009, available at http://online.wsj.com/article/SB123566941801484729.html. 

 44 United States Trade Representative (USTR), 2009 TRADE POLICY AGENDA AND 

2008 ANNUAL REPORT OF THE PRESIDENT OF THE UNITED STATES ON THE 

TRADE AGREEMENTS PROGRAM 3 (2009) [hereafter 2009 Trade Policy Agenda]. 

 45 Id. at 205. 

 46 Id. at 3. 

 47 Andrew Schneider, Obama Likely to Push for Approval of Pending Bush Trade Pacts, 

KIPLINGER LETTER, May 26, 2009, available at http://www.kiplinger.com/businessresource/ 

http://www.kiplinger.com/businessresource/
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The Trade and Globalization Assistance Program Act of 2009
49

 (the 

“Act”) has substantially expanded the trade adjustment assistance (“TAA”) 

program.  The Act expanded the coverage of workers, increased training 

funds, increased accessibility and flexibility of TAA programs, and intro-

duced a program for communities affected by trade.  The Act also expanded 

the eligibility of adjustment assistance to include service workers dislocated 

from their jobs as a result of foreign competition.
50

  This rectifies one of the 

perennial criticisms of the adjustment program:  the fact that it traditionally 

granted assistance only to those who lost their jobs in the manufacturing sec-

tor,
51

 a sector that represents an ever decreasing share of the U.S. econo-

my.
52

  Given the scope of the services sector in the U.S.,
53

 it makes sense 

that any adjustment assistance to those adversely affected by foreign compe-

tition should include this sector of the economy.   

Equally noteworthy is that the Act creates a transition adjustment pro-

gram for communities adversely affected by trade.
54

  Qualifying communi-

ties are eligible for strategic grants, community college and career training 

grants, and sector partnership grants.  According to the U.S. Department of 

Labor, the expansion of trade adjustment assistance “has resulted in more 

than 1,200 petitions filed since May 18 [2009], compared with 137 petitions 

filed during the same period in 2008.”
55

 

The expansion of benefits under the TAA should help the administra-

tion pacify the segments of the community more adversely affected by for-

eign competition.
56

  Some commentators question the rationale of providing 

                                                           

forecast/archive/Approval_of_Pending_Trade_Pacts_090526.html.  

 48 Hillary Clinton & Timothy Geithner, A New Strategic and Economic Dialogue with 

China, WALL ST. J., July 27, 2009, available at http://online.wsj.com/article/SB1000142 

4052970204886304574308753825396372.html. 

 49 Trade and Globalization Assistance Program Act of 2009, Pub. L. No. 111-5; 123 Stat. 

115 (2009).  

 50 Id. § 1801. 

 51 Jessica Schauer, Federal Trade Adjustment Assistance for Workers: Broken Equipment, 

26 B.C. THIRD WORLD L.J. 397, 404 (2006). 

 52 See Richard McComack, Manufacturing Continues to Shrink as a Percentage of U.S. 

Economic Activity, MFG & TECH. NEWS, June 21, 2006. 

 53 See DOUGLAS CLEVELAND, U.S. DEP‟T OF COMMERCE, OFFICE OF SERV. INDUS., THE 

ROLE OF SERVICES IN THE MODERN U.S. ECONOMY (Jan. 1999), http://trade.gov/td/sif/ 

PDF/ROLSERV199.PDF. 

 54 Trade and Globalization Assistance Program Act of 2009, § 1872, supra note 49.  

 55 United States Department of Labor News Release, U.S. Department of Labor An-

nounces
 
1st Trade Adjustment Assistance Certification under New Law, June 22, 2009, http:// 

www.dol.gov/opa/media/press/eta/eta20090711.htm. 

 56 See 2009 Trade Policy Agenda, supra note 44, at 2 (The administration has noted that 

“trade outcomes do not lift everyone up on the short turn, and cause painful adjustment for 

some.  It is the responsibility of government to ensure that people receive the assistance they 
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assistance only to those affected by foreign competition, as opposed to 

across-the-board assistance to unemployed workers.  However, the availabil-

ity of the TAA program helps create a political atmosphere conducive to the 

marketing of international agreements for the liberalization of global trade.  

In fact, Congress initially conceived the TAA program as part of a package 

to win labor support for the 1962 Trade Expansion Act.
57

  The Obama ad-

ministration recognizes that a revamped TAA program would continue to 

play the important role of fostering a climate conducive for members of 

Congress to support the broadening of trade liberalization. 

To further quiet anxiety about trade globalization, the administration 

has reiterated its commitment to using its trade policy to advance the cause 

of a cleaner environment.
58

  In a recent report released by the Office of the 

U.S. Trade Representative, the administration committed to ensuring “that 

the frameworks for trade policy and for tackling global climate complement 

each other so as to reinforce sustainable economic growth.”
59

  While promis-

ing to ensure that its climate policy does not contravene U.S. trade obliga-

tions, the administration pledged to “be creative and firm in assuring that 

trade rules do not block us from tackling this critical environmental task.”
60

 

Furthermore, regarding labor protection, the administration has observed 

that respect for the basic rights of workers benefits the world and enhances 

fairness for everyone.
61

  It pledged that its trade policy would “build on the 

successful examples of labor provisions in some of our existing agree-

ments.”
62

 

With respect to the second prong of its trade agenda, the administration 

has reaffirmed its commitment to the World Trade Organization (WTO) and 

to “a rules-based trading system that advances the well being of the citizens 

of the United States and our trading partners.”
63

  The administration also 

noted that a “strong, market-opening agreement on both goods and services 

in the WTO‟s Doha Round of negotiations would be an important contribu-

tion to addressing the global economic crisis, as part of the effort to restore 

trade‟s role in leading economic growth and development.”
64

  However, the 

administration cautioned that it would seek to “correct the imbalance in the 

                                                           

need for make those adjustments.”).  

 57 See Whitney John Smith, Trade Adjustment Assistance: An Underdeveloped Alternative 

to Import Restrictions, 56 ALB. L. REV. 943, 950 (1993). 

 58 2009 Trade Policy Agenda, supra note 44, at 3. 

 59 Id.  

 60 Id. 

 61 Id. at 2. 

 62 Id. 

 63 Id. 

 64 Id. at 3. 
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current negotiations in which the value of what the United States would be 

expected to give is well-known and easily calculable, whereas the broad 

flexibilities available to others leaves unclear the value of new opportunities 

for our workers, farmers, ranchers, and businesses.”
65

 

Thus, the emerging trade agenda of the administration emphasizes the 

benefits of trade, but also highlights the importance of protecting U.S. ex-

pectations in trade agreements, providing relief to those dislocated by for-

eign competition, and fostering labor rights and environmental protection.  

The administration appears to have taken a relaxed view to articulating its 

support for further trade liberalization, while expressing clearer support for 

advancing policies to promote U.S. strategic trade interests.  What is emerg-

ing is the administration‟s pragmatic approach of cautiously expressing sup-

port for an open multilateral trading system, while more actively canvassing 

a trade policy that promotes the strategic economic interests of the United 

States.  The trade aspects of the administration‟s economic stimulus and 

economic recovery package illustrate this pragmatic approach. 

II. TRADE IMPLICATIONS OF THE U.S. STIMULUS AND ECONOMIC 

RECOVERY PROGRAM 

The stimulus package is the central part of the federal government‟s ef-

fort to use fiscal policy to revive the ailing U.S. economy.  The stimulus 

package includes a mixture of direct and indirect methods of increasing ag-

gregate demand in the economy.  As part of the direct strategy, the package 

provides for increased government spending on goods and services.  As part 

of the indirect strategy, the package includes tax relief provisions.  In total, 

the stimulus package signed by President Obama included $507 billion in 

spending programs, a tax relief program of $282 billion, more than $150 bil-

lion for public works projects, and funding for a state fiscal stabilization 

fund.   

A. “Buy American” 

One of the controversial provisions of the stimulus bill requires all pub-

lic projects funded under the package to use iron and steel produced in the 

United States.
66

  The inclusion of this “Buy Amercian” provision in the sti-

mulus package stoked fears that Congress was succumbing to protectionism 

                                                           

 65 Id. 

 66 American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, § 1605, 

123 Stat. 115 (2009).  The law enacting stimulus package provided that “[n]one of the funds 

appropriated or otherwise made available by this Act may be used for a project for the con-

struction, alteration, maintenance, or repair of a public building or public work unless all of the 

iron, steel, and manufactured goods used in the project are produced in the United States.”).   
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in its effort to revive the U.S. economy.  Some questioned the effectiveness 

of the measure, its consequences in terms of retaliation by U.S. trading part-

ners, and the possibility that it will encourage U.S. trading partners to enact 

similar protectionist measures as means of stimulating their local economies.  

Additionally, commentators worried about the negative signal it sends to the 

global community regarding the seriousness of U.S. commitment to an open 

and free multilateral trading system. 

Although the U.S. has had versions of “Buy American” provisions in 

other laws,
67

 the inclusion of the provision in the stimulus package created 

broad concern that it would engender a spread of protectionist measures 

across the globe.  When the idea of including the “Buy American” provision 

in the stimulus package was first presented, U.S. trading partners spoke out 

against it.  For example, in his letter of complaint to Congressional leaders, 

the European Union Ambassador John Button summarized the concerns of 

U.S trading partners:  “The European Commission understands that finding 

an appropriate response to the economic crisis is the main, and legitimate, 

objective of the United States Congress.  But resorting to measures that may 

effectively close the markets from foreign operators cannot be considered 

the right or effective response to the situation.”
68

 Furthermore, he added, 

“the European Union is particularly concerned about the message such 

measures would send to the world at a time when most countries are faced 

with the same situation . . . .  The United States and the European Union 

should take the lead in keeping the commitments not to introduce protection-

ist measures.”
69

 

Similarly, a group of leading U.S. multinational corporations and busi-

ness organizations (including IBM, General Electric, and Intel) wrote to 

Congressional leaders suggesting that enactment of the “Buy American” 

provision would “backfire on the United States . . . , harm American workers 

and companies across the entire U.S. economy, undermine U.S. global en-

gagement, and result in mirror-image trade restrictions abroad that would put 

at risk huge amounts of American exports.”
70

  The group predicted that the 

enactment of the measures would “invite our international partners to ex-

                                                           

 67 47 Stat. 1520 (1933) (The U.S. has had a long history of “Buy American” provisions, 

going back to the Buy American Act of 1933.  Federal departments, including the Department 

of Defense, the Federal Highway Authority, the Federal Transit Authority and the Feral Rail-

road Administration are authorized by law to implement versions of “Buy American” regula-

tions.). 

 68 Global Business Dialogue, Seminar, Trade and the Stimulus Bill: A Discussion of the 

Buy American Provisions of H.R.1, Feb. 5, 2009, available at http://www.ttalk.biz/pdfs/PDF_ 

Trade_and_the_Stimulus_Bill_20090205.pdf. 

 69 Id. 

 70 Id. (A copy of the letter is included in materials for the Global Business Dialogue semi-

nar).  
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clude American goods and services from hundreds of billions of dollars of 

opportunities” in their stimulus programs, and perhaps raise other barriers to 

access to their local economies by U.S. goods.
71

  The letter also drew atten-

tion to how “Buy American” provisions fail to consider the fact that compa-

nies now rely on global production chains in their manufacturing 

processes.
72

 

In response to some of these concerns, supporters of the “Buy Ameri-

can” provision pointed out that the funds dedicated to projects under the sti-

mulus package (approximately $90 billion) constituted a very small fraction 

both of the $2 trillion dollars in goods the United States purchases from the 

rest of the world in a typical year, and of the larger U.S. economy.
73

  If, as 

its supporters contend, this fact so limits the reach of the “Buy American” 

provision, then it warrants the question of whether enacting the measures 

was worth the cost in terms of its adverse effects on U.S. reputation for sup-

porting an open and free trading system.  Gary Hufbauer and Jeffrey Schott 

have argued that the provision would “damage the United States‟ reputation, 

with very little impact on US jobs.”
74

  In their view, “[i]n a country of 140 

million workers, with millions of new jobs to be created by the stimulus 

package, the number of employees affected by the “Buy American” provi-

sion is a rounding error.”
75

  Moreover, the opponents‟ primary concern is not 

about the provision‟s monetary scope, but rather whether the United States 

considers protectionism a proper response to the global economic crisis.  

Supporters of the provision, on the other hand, suggest that the U.S. is 

not setting a bad example with the provision because some of its trading 

                                                           

 71 Id. 

 72 Id.  

The Buy American-type provisions also [ignore] the complexity and global na-

ture of the United States manufacturing sector.  To compete successfully in the 

international economy, most major manufacturers in the United States increa-

singly rely on global production chains that source from the United States and 

around the world.  Many domestic companies producing goods here in the Unit-

ed States will find it difficult, if not impossible, to comply with stringent Ameri-

can-only requirements because portions of their content are sourced globally.  In 

essence, these proposals seek to impose a 19th century economic model on a 

much more modern and international U.S. economy, which will only make the 

United States, its workers and firms.  Id.  

 73 See Alliance for American Manufacturing, The Facts on „Buy American‟ and Domestic 

Sourcing, Feb. 2, 2009, at 1, http://www.americanmanufacturing.org/wordpress/wp-content/ 

uploads/2009/02/fyi_factonbuyamerica.pdf. 

 74 Gary Hufbauer & Jeffrey Schott, Buy American: Bad for Jobs, Worse for Reputation, 

Policy Brief for the Peterson Institute for International Economics, Feb. 2009, at 8, available 

at http://www.iie.com/publications/pb/pb09-2.pdf. 

 75 Id. 
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partners already “promote their own manufacturing base through closed self-

procurement programs.”
76

  While it is true that some U.S. trading partners 

continue to impose barriers to U.S. manufactured goods, the question re-

mains whether erecting its own trade barriers is an appropriate response, es-

pecially when there is an ongoing global economic crisis that could be alle-

viated by the expansion of global trade. 

The controversy surrounding the “Buy American” provision provided 

an opportunity for the Obama administration to illustrate its commitment to 

open trade by strongly opposing its adoption.  Instead, the administration 

cautioned against the protectionist implications of a broadly worded “Buy 

American” provision, but at the same time signaled to Congress its willing-

ness to accept a provision that was consistent with the international trade law 

obligations of the United States.  When asked about the proposal then before 

the Congress, the president cautioned that the broadly worded provision 

would be a mistake, and would create a potential source of trade wars that 

the world can scarcely afford at a time of dwindling global trade.
77

  Howev-

er, the president later expressed support for the final bill that required im-

plementation of the “Buy American” provision to be consistent with U.S. 

international obligations.  He expressed satisfaction with the final bill as 

long as it did not precipitate a dangerous downward protectionist spiral.
78

 

The White House spokesman Robert Gibbs stated that the “Buy American” 

provision struck the right compromise that respects the existing “Buy Amer-

ican” laws, while also ensuring that the provision does not engender unne-

cessary trade friction during a period of global economic crisis.
79

 

The compromise engineered by the president was the inclusion of a 

statement that the “Buy American” provision “shall be applied in a manner 

consistent with the United States obligations under international agree-

ments.”
80

  These obligations include those under the WTO Agreement on 

Government Procurement (GPA),
81

  NAFTA
82

, and other free trade agree-

                                                           

 76 Alliance for American Manufacturing, supra note 75, at 2. 

 77 Carol Lee, Obama Backs Off „Buy American,‟ POLITICO, Feb. 13, 2009, http://www. 

politico.com/news/stories/0209/18809.html. 

 78 Id. 

 79 Moira Herbst, Jobs and Protectionism in the Stimulus Package, BUSINESS WEEK, Feb. 

16, 2009, available at http://www.businessweek.com/bwdaily/dnflash/content/feb2009/db209 

0216_920561.htm?chan=top+news_top+news+index+-+temp_top+story. 

 80 American Recovery and Reinvestment Act of 2009, § 1605(d), supra note 66.  

 81 The GPA is designed to open up government procurement to competition from compa-

nies of signatory states to the agreement.  Article 1 of the GPA provides that the agreement 

“applies to any law, regulation, procedure or practice regarding any procurement by entities 

covered by this Agreement.”  Signatory countries excluded certain areas from coverage under 

the GPA.  For example, the United States excluded from the agreement restrictions attached to 

federal funds for mass transit and highway projects. 

http://www.businessweek.com/bwdaily/dnflash/content/
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ments signed by the United States.  These obligations do not extend to U.S. 

trading partners that are not signatories to the foregoing agreements.  These 

include major U.S. trading partners such as Brazil, China, India, and Rus-

sia.
83

  The compromise certainly addresses some of the concerns of the crit-

ics of the proposed provision who feared that the administration would im-

plement it in a manner that would contravene the international obligations of 

the United States.  However, by not fighting to ensure the complete rejection 

of the provision, the Obama administration has put the United States in a dif-

ficult position.  It would be hypocritical for the United States to complain if 

other countries adopt similar protectionist measures in an attempt to prevent 

external leakages of their own stimulus packages.  

Following the enactment of the “Buy American” provision of the stimu-

lus package, China introduced a similar, but broader, measure as part of its 

own stimulus initiative.  Under the Chinese measures, “[g]overnment in-

vestment projects should buy domestically made products unless products or 

services cannot be obtained in reasonable commercial conditions in Chi-

na.”
84

  These measures require agencies seeking to use imported products in 

executing government-sponsored stimulus projects to obtain governmental 

approval before “purchasing activity starts.”
85

  Responding to the Chinese 

initiative, a spokesman for the U.S. Embassy in China observed that “Presi-

dent Obama has emphasized the importance of avoiding protectionism in 

responding to the financial crisis.”
86

  Not surprisingly, the spokesperson did 

not condemn the measure more directly, a position that the Chinese would 

have viewed as hypocritical in light of the enactment of similar, albeit nar-

rower, measures by the United States.  The fact that foreign businesses oper-

ating in China have expressed alarm at being denied fair access to Chinese 

stimulus projects that represent a substantial proportion of projected Chinese 

GDP in 2009 highlights the deleterious effect of these measures.
87

  While the 

U.S. measure may not have directly motivated the enactment of the Chinese 

measures,
88

 without it, the U.S. would have had stronger moral footing to 

                                                           

 82 Chapter 10 of NAFTA covers the government procurement obligations of the signatory 

states.  Its coverage is broader than the GPA, but its obligations do not extend to state and pro-

vincial government entities. 

 83 The GPA is not part of the WTO single undertaking accords.  Thus, the GPA is binding 

on, and provides benefits to, only those countries that have signed the agreement. 

 84 Peter Foster, China‟s „Buy Chinese‟ Decree with £400bn Stimulus Package Risks US 

Protectionist Row, TELEGRAPH, June 17, 2009, available at http://www.telegraph.co.uk/ 

finance/financetopics/recession/china-economic-slowdown/5556913/Chinas-Buy-Chinese-

decree-with-400bn-stimulus-package-risks-US-protectionism-row.html.  

 85 Id. 

 86 Id. 

 87 Id. 

 88 See id. (Like the United States, China already has version of “Buy Chinese” provi-
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persuade China and other countries not to enact protectionist measures as 

part of their economic stimulus programs. 

B. “Cash for Clunkers”  

The Obama administration demonstrated an alternative, more pro-trade, 

approach to the use of stimulus financing in its implementation of the “Cash 

for Clunkers” program.
89

  Under the program, certain car owners are eligible 

to receive instant rebates of up to $4,500 for the purchase or lease of a new 

car that is more fuel efficient than the owner‟s old car.
90

  To get a rebate of 

$3,500, the new car must be at least 4 mpg more efficient than the one the 

car owner is trading in; for a $4,500 rebate, the improvement requirement is 

10 mpg.  The Cash for Clunkers program has three objectives:  to energize 

the economy, to boost the sale of automobiles, thereby contributing to the 

recovery of the auto industry, and to put more fuel-efficient and cleaner ve-

hicles on the roadways.
91

  The program ran from July 1, 2009, to August 24, 

2009, when the authorized funding ran out.
92

 

Initially funded to the tune of $1 billion, the program was so successful 

that it ran out of funds within one month of its inception.
93

  Congress had to 

approve the injection of additional funds into the program to extend it.
94

  In a 

sign that the program is achieving its objective of boosting auto sales, it has 

helped reduce the inventory of unsold vehicles at many dealerships to their 

lowest levels in recent years.
95

  For example, as a result of the program, Ford 

Motors “saw an increase in its July [2009] sales, the first year-over-year 

jump for the auto maker in almost two years.”
96

  There were also indications 

                                                           

sions.).  

 89 The program is formally known as the “CAR Allowance Rebate System” (CARS). 

 90 See Neil King & Andrew Grossman, New Cash Steered to Clunkers, WALL ST. J., Aug. 

1, 2009, available at http://online.wsj.com/article/SB124903908261696593.html. 

 91 See Dep‟t of Transp., “Transportation Secretary Ray LaHood Kicks-off CARS pro-

gram,” July 27, 2009, available at http://www.cars.gov/files/official-information/July27PR. 

pdf. 

 92 See Josh Mitchell & Jeff Bennett, „Cash for Clunkers‟ to End Monday, WALL ST. J., 

Aug. 21, 2009, available at http://online.wsj.com/article/SB125079911572147367.html. 

 93 Corey Boles, Senate‟s „Clunkers‟ Vote Coming on Thursday, WALL ST. J., Aug. 5, 

2009, available at http://online.wsj.com/article/SB124948404586207977.html. 

 94 See Dana Hedgpeth & Perry Bacon, With Senate Vote, Congress Refuels „Clunkers‟ 

Program, WASH. POST, Aug. 7, 2009, available at http://www.washingtonpost.com/wp-dyn/ 

content/article/2009/08/06/AR2009080601656.html. 

 95 Id.  But see Jeremy Anwyl, More Cash for Clunkers?, WALL ST. J., Aug. 3, 2009, 

available at http://online.wsj.com/article/SB1000142405297020461900457432435008490930 

2.html (questioning usefulness of clunkers program and suggesting program should not be re-

newed). 

 96 Mathew Dolan, Ford Sees First Monthly Sales Gain in Nearly Two Years, WALL ST. J., 

http://www.cars.gov/files/official-information/July27PR
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that the program was achieving its objective of contributing to the recovery 

of the U.S. economy.  According to the Wall Street Journal, “[o]f the nearly 

$800 billion of stimulus funds, the $1 billion „Cash for Clunkers‟ program 

may offer the most bang for the buck in terms of jump-starting the econo-

my.”
97

  Neal Soss, a Credit Suisse economist, has observed that the $1 bil-

lion initially dedicated “for „cash for clunkers‟ looks dramatically more effi-

cient, dollar for dollar, than anything else the Congress has passed yet.”
98

 

Economists are now upwardly revising their 2009 projection of the gross 

domestic product of the country.
99

 

One of the remarkable things about the success of the “Cash for Clunk-

ers” program is that it did not depend on the kind of protectionism that crept 

into the substantive stimulus package.  Unlike the substantive stimulus pack-

age, the clunkers program did not contain a “Buy American” provision.  Un-

der the program, purchasers could use rebates to purchase either foreign or 

locally manufactured vehicles that meet the stipulated fuel improvement 

standards.  The program also does not discriminate between vehicles manu-

factured by U.S. owned automakers and those manufactured by foreign 

owned automakers.  The original clunkers bill sponsored in the House of 

Representatives by Betty Sutton would have prohibited the use of the rebates 

for purchase of cars manufactured overseas, and offered higher rebates for 

cars and trucks built in the United States than those built in Canada and 

Mexico.
100

 Lawmakers stripped these protectionist “Buy American” aspects 

from the bill as a result of opposition from foreign automakers and trade ad-

vocates who expressed concern that it would violate U.S. obligations under 

the WTO.
101

  

According to the White House spokesman Robert Gibbs, including the 

“Buy American” provision in the clunkers bill would have created legal and 

trade problems.
102

  Instructively, the explanation by the Obama administra-

                                                           

Aug. 3, 2009, available at http://online.wsj.com/article/SB124923308640699551.html. 

 97 Justin Lahart, Trade-In Program Tunes Up Economic Engine, WALL ST. J., Aug. 4, 

2009, available at http://online.wsj.com/article/SB124934426743203057.html. 

 98 Id. 

 99 Id. 

 100 Angela Keane & Holly Rosenkrantz, Four of Top „Clunkers‟ Model Purchases Are 

Foreign,” BLOOMBERG.COM, Aug. 4, 2009, http://www.bloomberg.com/apps/news?pid=206 

01101&sid=aOvqtH88QaJg. 

 101 Id. 

 102 But see, Editorial, Cash for Clunkers, WALL ST J., Aug. 2, 2009, available at http:// 

online.wsj.com/article/SB10001424052970204313604574326531645819464.html (On the 

contrary, the Wall Street Journal has argued that the program is based on “crackpot econom-

ics.”  According to the Journal, “The subsidy won‟t add to net national wealth, since it merely 

transfers money to one taxpayer‟s pocket from someone else‟s, and merely pays that taxpayer 

to destroy a perfectly serviceable asset in return for something he might have bought anyway.”  
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tion‟s spokesperson, Robert Gibbs, for its opposition to a “Buy American” 

provision in the “Cash for Clunkers” program focused not on the economic 

arguments against enacting the protectionist measures, but rather on the legal 

and trade problems it would have caused.
103

  Unlike the “Buy American” 

provision in the stimulus package, a “Buy American” clause in the clunkers 

program would certainly have led to a trade complaint before the World 

Trade Organization.  The “Buy American” provision in the substantive sti-

mulus package was concerned with government procurement, which in-

volves procurement of goods and services by the government or its agencies. 

Within the WTO, government procurement is governed by the WTO 

Agreement on Government Procurement, which is binding only on those 

states, including the United States, that have signed it.
104

  In contrast, the 

clunkers program deals with the state providing rebates to individual con-

sumers to purchase automobiles for themselves, an issue governed by the na-

tional treatment principle of the WTO GATT agreement.
105

  Applicable to 

all member states of the WTO, the national treatment principle prohibits 

members states from providing incentives to consumers in their countries to 

purchase locally manufactured goods instead of imported goods.
106

  Struc-

turing the rebate program to encourage consumers to purchase locally manu-

factured cars, instead of foreign made ones, would clearly have contravened 

the national treatment principle of the WTO agreement.   

Supporters of the inclusion of a “Buy American” provision in the 

clunkers bill were motivated by the need to prevent “leakages” in the pro-

gram, that is, preventing the stimulus money from benefiting manufacturers 

and workers outside the United States.  The argument is that “if American 

taxpayers are footing the bill in order to create American jobs, the jobs 

should be created . . . here in America.”
107

  Some of these advocates might 

feel justified in their position by the finding that “[f]our of the top five mod-

                                                           

This critique does not take into account consumer confidence the program has injected into 

economy, neither does it properly recognize the multiplier effect of money spent in purchasing 

new vehicles under program.). 

 103 Id.  

 104 See Agreement on Government Procurement, Apr. 15, 1994, Marrakesh Agreement 

Establishing the World Trade Organization, Annex 4(b), Legal Instruments – results of the 

Uruguay Round, 33 I.L.M. 1125 (1994).  

 105 See The General Agreement on Tariffs and Trade 1994, art. III, Apr. 15, 1994, Marra-

kesh Agreement Establishing the World Trade Organization, Annex 1 A, THE LEGAL 

TEXTS: THE RESULTS OF THE URUGUAY ROUND OF MULTILATERAL TRADE 

NEGOTIATIONS 17 (1999), 33 I.L.M. 1154 (1994). 

 106 Id. 

 107 Robert Reich, The Stimulus and the Auto Bailout: The Perils of Confusing American 

Companies with American Jobs, published in Robert Reich‟s Blog, Feb. 17, 2009, available at 
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els sold so far under the U.S. „cash for clunkers‟ program . . . are made by 

foreign automakers.”
108

  Similarly, autos “made by the three largest U.S. au-

tomakers – General Motors Co., Ford, and Chrysler Group LLC – were few-

er than half of sales under the program through Aug. 1 [2009] . . . .  The 

companies accounted for 47 percent of the clunkers transactions.”
109

  How-

ever, this finding does not indicate where the cars sold were manufactured 

and, even if they were manufactured in the United States, what percent of 

the parts used in their manufacture the automakers imported from abroad.  

The world economy has become so intertwined that most companies use 

global procurement systems, sourcing their inputs from across the globe.  

Focusing on the locale of final manufacture often undervalues this important 

fact.  Leakages are unavoidable in an open global economy.
110

  With respect 

to structuring a stimulus program, the core focus should be on the range of 

projects and programs that would best stimulate economic activity in the 

country, without necessarily seeking to exclude foreign goods and services.  

The Obama administration took the right step in resisting the inclusion of a 

“Buy American” provision in the “Cash for Clunkers” program. 

C. The Auto Bailout 

The aspect of the Obama administration‟s economic revival program 

with perhaps the broadest trade implications is the auto bailout program.  

The administration came into office at a time when traditional U.S. auto 

manufacturers (GM, Ford, and Chrysler) were facing severe financial cri-

sis.
111

 In October 2008, auto sales declined by 31.9%.
112

  Although the de-

cline affected foreign auto manufactures, American auto manufacturers were 

hit particularly hard.
113

  Saddled with legacy costs and bloated payrolls, and 

with their revenues from car sales declining, “they burned through their cash 

reserves at alarming rates.
114

  In the fall of 2008, they went cap in hand to 
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the Bush administration, pleading for financial assistance to enable them 

both to weather the storm of the declining economy, and to provide them 

room to restructure their businesses to better compete with foreign automak-

ers.   

This was not the first time U.S. automakers had sought the protection of 

the U.S. government.  There have been several government efforts to aid the 

auto industry.  Perhaps the best example was during the Reagan administra-

tion when the United States and Japan, in an effort to protect U.S. automak-

ers, entered into voluntary export restraint agreements limiting the export of 

Japanese vehicles into U.S. markets.
115

  As a result of the prior history of un-

successful government attempts to assist U.S. automakers in adjusting to 

foreign competition, there was significant opposition to providing them fur-

ther assistance.
116

  The fact that many of the foreign automakers had since 

established auto manufacturing plants in the United States only exacerbated 

existing displeasure with the inability of U.S. automakers to successfully re-

structure to compete against foreign automakers.
117

  Because foreign auto-

makers employ Americans in their U.S. plants, lawmakers could no longer 

justify support for financial assistance to U.S. automakers merely on the ba-

sis of protecting American jobs.  While U.S. automakers continue to employ 

thousands of Americans, so do some foreign automakers that have estab-

lished manufacturing plants in the United States.
118

 

Nonetheless, owing in large part to political pressure by the Detroit au-

tomakers and their supporters, both the Bush and Obama administrations de-

cided to provide direct financial assistance to U.S. automakers.  Instructive 

in terms of the trade implications of this financial assistance are the scope of 

the assistance provided by the government, the depth of government partici-

pation in the management of the affected companies, and the signal govern-

ment intervention in the auto industry sends about the Obama administra-

tion‟s conception of the appropriate role of governments in private enterprise 
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in a free market. 

The level of financial support both the Bush and Obama administrations 

provided to General Motors (GM) illustrates the extent of the government‟s 

bailout of U.S. automakers.  Between December 2008 and February 2009, 

GM received approximately $13 billion in bailout loans from the federal 

government.
119

  In return, the Obama administration required GM to produce 

a strategic plan demonstrating how it would attain long-term profitability.
120

 

The government required GM to extract concession from unions, creditors, 

suppliers, and dealers to help in reducing its operational costs.  The plan 

submitted by GM in February 2009 included proposals to cut its workforce 

and drastically scale down its global operations.  Dissatisfied with the 

progress being made by GM in restructuring its operations, the Obama ad-

ministration, in March 2009, forced out the company‟s then chief executive, 

Rick Wagoner, and threatened to withhold further government assistance.  

This would force the company to slide into bankruptcy unless it met the re-

newed White House conditions for additional financial assistance within 60 

days.  The White House task force on auto bailout made it clear that GM had 

to make more job cuts, shut down more plants, and further shrink its opera-

tions in order to be eligible for further support.
121

  GM submitted an addi-

tional plan providing for further job cuts and dealership closures.  It also 

reached an agreement with the United Automobile Workers of America 

(U.A.W.) to reduce some of its legacy expenses.   

However, GM was ultimately unable to reach an agreement with its 

bondholders, and on June 1, 2009, it filed for bankruptcy protection.
122

 The 

shrunken General Motors Company that exited from the bankruptcy pro-

ceedings will initially be 60% owned by the federal government in return for 

the funds the government injected into the company.
123

  The government has 

also promised “to provide at least $30 billion more on top of the more than 

$20 billion handed to the company already.”
124

  During the restructuring 

program, the government promised to “guarantee warranties on General Mo-

tors . . . vehicles to help mitigate any drop in sales that could occur as they 

undergo the tough restructuring measures recommended by the govern-

ment.”
125
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The Obama administration‟s appointment of an auto czar demonstrated 

the extent of its entanglement in the affairs of the struggling U.S. automak-

ers.  Although the auto czar, Steven Rattner, resigned six months after taking 

office,
126

 he was instrumental in overseeing the restructuring of both GM 

and Chrysler.  Speaking after Rattner‟s resignation, Treasury Secretary Ti-

mothy Geithner noted that the administration was entering into “a new phase 

of government‟s unprecedented and temporary involvement in the automo-

tive industry.”
127

 

All told, the government sunk more than $60 billion into the auto indus-

try between fall 2008 and spring 2009,
128

 and the bill might well increase.
129

 

Given the longstanding precarious health of the U.S. automakers, it remains 

an open question whether the government will ever recover the funds it in-

jected into the U.S. automakers. 

The substantial entanglement of the Obama administration in the auto 

industry raises the question of whether the administration has decided to im-

plement an activist industrial policy,
130

 something that has been controver-

sial in U.S. politics.
131

  With the exception of involvement in the defense in-

dustry and long-standing subsidization of the agricultural sector, U.S. 

administrations have been reluctant to accept a model of extensive govern-

ment intervention in the market in support of particular sectors of the econ-

omy.
132

 Viewed broadly, U.S. administrations have “followed the principle 
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of free trade to avoid active industrial policy that seeks to favor some sectors 

(at the explicit or implicit cost of others).”
133

 

Despite this historical reluctance to implement industrial policy, there 

remains considerable support among segments of the population for an in-

dustrial policy in which the government plays a more assertive role in in-

fluencing the industrial structure of the economy.  Concerns about the gra-

dual decline of the manufacturing sector in the U.S. partly motivate the 

movement for more government involvement in industrial policy.  For ex-

ample, in their book The Deindustrialization of America, economists Barry 

Bluestone and Bennett Harrison, lament what they see as the ongoing disin-

vestment in productive capacity in the United States.  They argue that with-

out a vibrant core set of industries, the U.S. economy will lose its place as 

the engine of the world economy, with attendant downward pressure on em-

ployment opportunities and wages in the country.
134

  Persuaded by such ar-

guments, proponents of National Industrial Policies (“NIP”) in the 1980s 

made the case for the government to get more directly involved in establish-

ing and implementing national industrial goals.
135

  Proponents of the NIP 

were often sympathetic to the use of government subsidies and other protec-

tionist measures where necessary to aid particular sectors of the economy.
136

 

In contrast, opponents of an activist industrial policy premise their case 

on the benefits of free markets, and the belief that competitive U.S. compa-

nies will be able to adapt to the changing dynamics of the market.  As 

Charles Schultze has observed: 

The United States does have some old-line heavy industries with 

deep-seated structural problems – especially the steel and auto-

mobile industries – but they are not typical of American industry 

generally.  There is no evidence that in periods of reasonably 

normal prosperity, American labor and capital are incapable of 

making the gradual transitions that are always required in a dy-

namic economy, as demand and output shift from older indus-

tries to newer ones at the forefront of technological ad-

vances . . . .  One does not have to be a cynic to forecast that the 

surest way to multiply unwarranted subsidies and protectionist 

measures is to legitimize their existence under the rubric of in-
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dustrial policy.
137

 

By the early 1990s, support for the NIP had died down.
138

  However, 

the recent economic crisis has led to a revival of aspects of the movement.  

Writing in The Nation, Max Fraser argued that the country needs “a bold in-

dustrial policy aimed at bridging the gap between older industries and 

emerging ones, revitalizing the moribund manufacturing sector, supporting 

an economy based on high-wage union jobs and attending to the crucial cli-

mate concerns.”
139

  He laments the free market ideology that “has made the 

very idea of a national industrial policy infeasible (if not vaguely treasonous) 

for much of the past half-century.”
140

  Similarly, Robert Kuttner noted with 

derision that “[w]hile other nations care about what they produce, the U.S. 

disdains having industrial policies, in order to set a good example.”
141

  Ac-

cording to him, the U.S. has been the principal architect of the WTO, an or-

ganization that, in his view, frowns on government involvement in economic 

development as inimical to free trade.
142

  He expressed the view that the 

time has come to use industrial policy to rebuild struggling U.S. industries, 

even if at the expense of the WTO.
143

 Acknowledging the difficulty of re-

conciling an activist industrial policy with the pursuit of free market prin-

ciples, Kuttner concluded that “ Obama has to decide which path to follow: 

either the pursuit of his industrial policy or the advancement of free trade 

principle.”  In his view, one path precludes the other.
144

 

If an activist industrial policy is incompatible with the pursuit of free 

trade principles, it becomes necessary to examine how Obama can reconcile 

his auto bailout program with the historical U.S. advocacy of free trade prin-

ciples.  Industrial-policy-type initiatives in support of private enterprise – 

such as certain funding for research and development activities to stimulate 

or hasten technological shifts, as advocated by Obama – may be structured 

to comply with international trade rules.  However, the provision of more 

direct subsidies for the operation of failing businesses and active govern-

ment participation in the day-to-day operations of these businesses raise 

more difficult questions.  First, Obama must defend the legitimacy of such 
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interventions in light of longstanding U.S. trade posture.  Second, the possi-

ble adverse effects on trade relations between the U.S. and its trading part-

ners must be addressed. 

Even President Obama realizes that the government bailout of the U.S. 

automakers sits uncomfortably with the free trade principles canvassed by 

his and prior U.S. administrations.  This explains why the president has “cast 

himself as a reluctant interventionist,” insisting that federal assistance to the 

auto industry “is a financial bridge to a post crisis future and the hand-

holding will be temporary.”
145

  Having consistently advocated free market 

principles, having regularly spoken out against government subsidization of 

the manufacturing sector,
146

 and having occasionally filed WTO complaints 

against countries that subsidize their manufacturing industries, the U.S. now 

has to justify engaging in practices it has hitherto condemned.  For example, 

in May 2005, the U.S. requested the establishment of a WTO panel to hear a 

dispute against the European Communities for their subsidization of Air-

bus.
147

 The alleged subsidies to Airbus included “the provision of loans on 

preferential terms; the assumption and forgiveness of debt resulting from 

launch and other large civil aircraft production and development financing; 

and the provision of equity infusions and grants.”
148

  The subsidies that 

galvanized the U.S. to file a WTO complaint are not much different from the 

U.S. auto industry subsidies in the stimulus package.  As some observers 

have rightly noted, if the U.S. auto bailout program has significant adverse 

effects on the auto industries of other countries, the measures may not pass 

WTO scrutiny if those countries file a complaint against the U.S.
149
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Quite apart from its consistency with WTO rules, the auto bailout pro-

gram would also make it difficult for the U.S. to complain if other countries 

enact similar measures in support of their favored industries.  The Obama 

administration may believe that the ongoing economic crisis and danger of 

severe job losses in the U.S. auto manufacturing industry justified the inter-

vention.  However, other countries could now justify their own intervention-

ist policies by reference to similar arguments, an outcome that would pro-

vide comfort to protectionists.
150

  As one commentator has cautioned, the 

scope of the auto bailout program has the potential “to be the torch that 

lights the fuse of a general resort to protectionism among America‟s trading 

partners and the beginning of a downward spiral that undermines the world 

trading system.”
151

 

The serious weakness of the U.S. economy as the Obama administration 

assumed office certainly warranted the enactment of a stimulus and econom-

ic recovery program to help revive the economy.  However, the structure and 

implementation of the program have in some cases sent worrisome signals 

about the seriousness of the Obama administration‟s commitment to free 

trade principles.  Although the president did not support the “Buy Ameri-

can” provision of the stimulus package, he elected not to expend political 

capital in removing it from the program.  What is more, his administration‟s 

auto bailout program signals his belief in an activist industrial policy, at least 

in cases where major American industries are under severe financial strain.  

This kind of activist intervention portends ill for the ability of the United 

States to continue to play its leadership role in advancing the case for an 

open and free multilateral trading system and resisting attempts by other 

countries to enact protectionist or market interventionist measures.   

III. ENVIRONMENTAL AND LABOR PROTECTION INITIATIVES 

During the last presidential election, Obama promised to fight for the 

inclusion of stronger labor and environmental standards in new trade agree-

ments.
152

 Since his election, the president and his administration have con-
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tinued to express their interest in enhancing and enforcing the labor and en-

vironmental protections in trade agreements.  So far, apart from broad decla-

rations of intent, it remains unclear what concrete steps the administration 

would take to realize this objective.  In particular, given the president‟s 

backtracking on his promise to renegotiate NAFTA, it is uncertain whether 

the administration will have the will to revisit other existing international 

agreements in an effort to strengthen their labor and environmental protec-

tion provisions. 

A. Environmental Protection 

With respect to environmental protection, the Obama administration has 

pledged to “aim to make trade a part of the total kit of solutions for address-

ing international environmental challenges.”
153

  In the administration‟s view, 

it is vital to “assure that the frameworks for trade policy and for tackling 

global climate complement each other so as to reinforce sustainable 

growth.”
154

  However, the administration has also cautioned that it would be 

“creative and firm in assuring that trade rules do not block [it] from tackling 

this critical environmental task.”
155

 

The administration‟s promise to use trade as a tool for ensuring envi-

ronmental protection tracks the commitments made in the Bipartisan 

Agreement on Trade Policy between the Bush administration and Congres-

sional Democrats in 2007.
156

  The agreement, designed to provide a new 

trade policy template that would allow for the passage of pending trade 

agreements and clear the way for new ones, required the administration to 

incorporate an enumerated list of environmental standards into future free 

trade agreements signed by the government.
157

  The agreement also called 

for rigorous enforcement of environmental obligations contained in free 

trade agreements, and mandated that these obligations “be enforced on the 

same basis as the commercial provisions of [trade] agreements – same reme-
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dies, procedures, and sanctions.”
158

  The agreement reflected the broad con-

sensus of Congressional democrats on the importance of using trade agree-

ments to pursue legitimate environmental objectives.  The Congressional 

democratic leadership was concerned that the Bush administration was not 

as committed to pursuing environmental protections objectives as it was to 

advancing its trade liberalization agenda.  The agreement was, therefore, a 

means of extracting from the Bush administration a commitment to pursue 

these environmental objectives in return for a promise by the Congressional 

leadership not to obstruct the implementation of already signed trade agree-

ments.  With a democrat now in the White House, many expect that the 

democratic majority in Congress will continue to press for the strengthening, 

and rigorous enforcement, of environmental standards in trade agreements, a 

commitment shared by the Obama administration.   

The Obama administration has demonstrated its commitment to heigh-

tening environmental standards by supporting the “cap and trade” initia-

tive.
159

  While this initiative demonstrates the shared commitment of both 

Congress and the Executive towards carbon reduction measures, it also re-

veals areas of tension between the two regarding the proper role of sanctions 

in the implementation of the administration‟s climate change policy. 

The U.S. administration has received significant criticism for not sign-

ing the Kyoto Protocol
160

 on the reduction of green house emissions.
161

  For 

example, both French and Canadian officials have considered imposing tax-

es on imports from the United States as a means of forcing it to join the 

Kyoto Protocol.
162

  The condemnation of the U.S. failure to join the Protocol 

was not confined to non-American commentators.  Even the celebrated 

American Nobel Prize winning economist Joseph Stiglitz argued that trade 

sanctions might be appropriate against the U.S. since its failure to join the 
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Protocol amounted to an unfair subsidy to U.S. manufacturers.
163

  The Ob-

ama administration has decided not to press for the ratification of the Kyoto 

Protocol.  In the president‟s opinion, “[i]t doesn‟t make sense for the United 

States to sign the Kyoto protocol because Kyoto is about to end [in 2012].  

So instead what the administration is doing is preparing for the next 

round . . . .”
164

  He added that “what we want to do is to prepare an agenda 

both in the United States and work internationally so that we can start mak-

ing progress on these issues.”
165

 

Part of what the administration has done in regards to the American 

agenda is to champion a new energy bill that implements a cap-and-trade 

system designed to help reduce carbon dioxide emissions.
166

  The bill limits 

the total volume of carbon dioxide that U.S. companies can emit each year 

and establishes a program for issuing permits required for each ton of carbon 

dioxide a company emits.  The goal is to establish a system of market pric-

ing for carbon dioxide emissions and a clearinghouse where companies can 

trade their permits.  Companies that do not fully utilize their permits would 

be able to sell them to those who find it cheaper or more efficient to pur-

chase a permit than to make the technological changes necessary to elimi-

nate their carbon dioxide emissions to the level reflected in the permits they 

purchase. 

One of the problems with a national cap-and-trade system that is not 

tied to a multilateral environmental agreement signed by major trading part-

ners is that other nations may free-ride on the benefits of the carbon dioxide 

emission program, without imposing similar emission reduction targets on 

their local manufacturers.  Absent a binding international agreement on 

emission caps, countries that have not independently introduced such caps 

would continue to pollute, while leaving the burden of emission reduction to 

those who have independently introduced such caps.  This free-rider prob-

lem makes it difficult to properly address the issue of carbon dioxide emis-

sions on a global basis.  “If big emitters do not cut back, atmospheric con-

centrations of greenhouse gases will continue to rise dangerously no matter 

what the rest of the world does.”
167

  Furthermore, the free-rider problem 

makes it difficult for governments to market emission control initiatives to 

the public and local manufacturers. 
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This free-rider problem creates a variety of trade-related difficulties for 

the U.S.  First, there is the fear that domestic caps on carbon dioxide emis-

sions would put U.S. companies at a competitive disadvantage when com-

peting against foreign manufacturers who are not hamstrung by similar 

caps.
168

  Compliance with emission caps, by either making technological 

changes necessary to reduce emissions or purchasing emission permits, in-

creases the cost of doing business.  This cost is then passed on to the con-

sumer in terms of higher prices.  Manufacturers located in countries without 

emission caps do not bear similar costs, leading to the possibility that their 

products may become more competitive than those of their U.S. counter-

parts.
169

 Second, there is concern that unless the U.S. countervails the bene-

fits of manufacturing in countries without emission controls, U.S. emission 

standards that adversely affect the competitiveness of U.S. manufacturers 

might tempt them to relocate their manufacturing facilities to those coun-

tries.   

These concerns have prompted debate about the role of trade in imple-

menting emission control initiatives.
170

  Advocates of cap-and-trade meas-

ures recognize the adverse effects it might have on the competitiveness of 

some U.S. businesses.  Consequently, some of them view international 

trade-related agreements as “the best method to counteract the loss of com-

petitiveness that such environmental regulations would impose on U.S. busi-

nesses.”
171

  The expectation is that these trade measures would compel the 

affected countries to enact similar climate regimes.
172

 

This internationally-minded approach was adopted in the new energy 

bill passed by the House of Representatives.  A last-minute amendment to 

the bill provides for the imposition of trade penalties on countries that do not 

accept limits on carbon emissions.
173

  The provision calls for the imposition 

of taxes on goods imported from countries that have failed to adopt carbon-

reducing measures: 

[I]t is envisaged to link an emission trading scheme to certain 

requirements on imports from countries that do not impose simi-
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lar emission reduction obligations on their industries.  In such 

cases, importers would have to submit emission allowances or 

certified emission credits to cover the emission created during 

the manufacturing process of the imported good; or they would 

be allowed to purchase allowances in the domestic emission 

trading markets on equal terms with domestic industries.
174

 

The bill forced the Obama administration to explain whether it was 

willing to use unilateral trade sanctions as a means of promoting its climate 

change policies.  Although an ardent supporter of the cap-and-trade pro-

gram, the president spoke out against the trade sanctions component of the 

bill.  According to the president, “[a]t a time when the economy worldwide 

is still deep in recession and we‟ve seen a significant drop in global trade, I 

think we have to be very careful about sending any protectionist signals out 

there.”
175

  He felt that there were less trade distorting ways of addressing the 

underlying environmental concerns.
176

 

Obama‟s position demonstrates sensitivity to the need to resist using 

unilateral energy policies in a manner that might undermine the multilateral 

trading system.  Although he did not express which less trade distorting al-

ternatives he preferred, it is suspected that Obama wants to first explore the 

possibility of reaching a multilateral solution to the problem before resorting 

to unilateral measures that may put strain on the global trading system.  As 

the New York Times noted, while “tariffs must be part of an international 

agreement on climate change,” unilateral measures “against fast-growing 

polluters like China and India would be seen as illegitimate and could easily 

backfire, scuttling chances of an agreement on climate issues.”
177

 

Obama‟s anti-sanction position has not been well received.  Nobel Prize 

winning economist Paul Krugman articulated a typical critique of the presi-

dent‟s position.  Krugman argued that Obama is making a mistake by reject-

ing the “border tax adjustment” component of the energy bill.  Border taxes 

represent tariffs on goods originating from countries without stipulated 

emission controls.  In Krugman‟s view, border adjustments are supported by 

sound economics, and these adjustments, far from being protectionist in cha-

racter, are a means of leveling the playing field.
178

  According to him, eco-
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nomic theory suggests “that incentives should reflect the marginal cost of 

greenhouse gases in all goods, wherever produced – which in this case hap-

pens to imply border adjustment.”
179

  He is of the view that the shibboleth 

“free trade good, protection bad” unduly influenced the anti-border tax ad-

justment position.
180

  However, it would seem that such a dogmatic belief 

about the benefits of free trade did not motivate the president‟s opposition to 

the trade-sanctions aspects of the bill.  Rather, his aim was to avoid unneces-

sary strain in the multilateral trading system resulting from the enactment of 

such measures without first attempting a multilateral solution, especially 

amidst an ongoing global economic crisis.
181

 

The plight of developing countries, many of which cannot afford the 

cost of the technological improvements necessary to significantly reduce 

their carbon dioxide emissions, supports the case for being cautious about 

using unilateral trade measures to implement climate change initiatives.  

These trade measures may adversely affect their economies unless the final 

bill contains exemptions for goods originating from these countries.  As Da-

niella Marheim has rightly observed, with respect to “developing countries – 

those that would likely be hardest hit by trade restrictions in climate legisla-

tion – the economic stress will be particularly great.  This, perversely, will 

likely increase the harm done to the environment rather than reduce it.”
182

 

Rather than using trade measures against these countries, a better alternative 

would be a strategy of technological assistance and incentives for them to 

reduce their carbon emissions.
183

 

President Obama was right in opposing the trade measures aspects of 

the climate change bill.  It remains to be seen what steps the president will 

take to fulfill his campaign promise of ensuring more stringent environmen-

tal protection in trade agreements.   

B. Labor Protection 

The Obama administration has expressed the intention to make labor 
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protection one of the cornerstones of its trade policy.  In the President‟s 

Trade Policy Agenda, the Office of the United States Trade Representative 

noted that free trade is “more beneficial to the world, and fairer to everyone, 

if it respects the basic rights of workers.”
184

  It further stated that the admin-

istration‟s commitment to social accountability “means working with our 

trading partners to improve the status, conditions, and protections of work-

ers.”
185

  In the administration‟s view, one of the ways to advance the goal of 

labor protection is to build on the labor provisions contained in free trade 

agreements signed by the United States.
186

 

The U.S. has a long history of seeking to use its trade laws to enforce 

labor standards.  These measures range from unilateral laws and policies to 

bilateral measures contained in trade agreements between the U.S. and some 

of its trading partners.  The first such unilateral measure, the McKinley Ta-

riff Act of 1890, prohibited the import of goods produced with convict la-

bor.
187

  Although subsequently declared unconstitutional, the National In-

dustry Recovery Act of 1933 sought to extend this prohibition of imports to 

goods “that impair codes of fair competition, including the right to organize 

and bargain collectively, the right to join, organize or assist a labor organiza-

tion, and compliance with maximum hours of work and minimum rates of 

pay.”
188

 

More recently, the Caribbean Basin Economic Recovery Act of 1983 

conditioned access to its preference program on a determination by the Pres-

ident that the recipient country is taking appropriate measures to provide 

workers “with internationally recognized worker rights.”
189

  The access pro-

visions of the U.S. Generalized System of Preferences mirror those of the 

Caribbean Basin initiative.
190

  Lawmakers designed both of these access 

provisions to provide incentives to the affected developing countries to im-

prove their labor protection regimes.  It was felt that access to U.S. markets 

would motivate their enactment of measures to protect labor rights in their 

respective jurisdictions. 

The U.S. has also used free trade agreements to pursue the adoption and 

enforcement of labor standards in countries with which it trades.  The first 

agreement to incorporate labor standards was the United States-Jordan Free 
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Trade Agreement,
191

 signed during the Clinton Administration.  The agree-

ment provided that the parties recognize the inappropriateness of using the 

relaxation of their domestic labor law as a means of encouraging trade.
192

 

The parties pledged to “strive to ensure that [their] laws provide for labor 

standards consistent with the internationally recognized labor rights” out-

lined in the agreement.
193

  The labor rights enumerated in the agreement are 

the right of association; the right to organize and bargain collectively; a pro-

hibition on the use of any form of forced or compulsory labor; a minimum 

age for the employment of children; and acceptable conditions of work with 

respect to minimum wages, hours of work, and occupation safety and 

health.
194

 

More recent free trade agreements signed by the U.S. go beyond merely 

requiring the other country to “strive to ensure” the enshrinement and en-

forcement of labor standards.  These agreements actually require the enact-

ment of such measures, with some providing incentives for compliance.
195

 

For example, the United States-Colombia Free Trade Agreement, which is 

pending Congressional approval, requires each of the parties to “adopt and 

maintain in its statues and regulations, and practices” the labor rights stipu-

lated in the ILO Declaration on Fundamental Principles and Rights of 

Work.
196

  The parties agreed not to fail to effectively enforce their labor laws 

“through a sustained or recurring course of action or inaction, in a manner 

affecting trade or investment between the parties.”
197

  The agreement also 

obligates the parties to provide appropriate access to tribunals where af-

fected persons may enforce their labor rights.
198

  Finally, the agreement con-

tains an institutional arrangement for the parties to oversee the implementa-

tion of their labor rights commitments.
199

 

The Bipartisan Agreement on Trade Policy
200

 also requires that trade 

agreements signed by the U.S. incorporate the basic principles contained in 
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the ILO Declaration of Fundamental Principles and Rights at Work.
201

  It 

mandates that these obligations be “subject to the same dispute settlement 

procedures and remedies as commercial obligations,” with available reme-

dies such as “fines and trade sanctions.”
202

 

As the foregoing survey indicates, the U.S. has increasingly sought to 

use its trade policy as a means of ensuring that its trading partners enforce 

minimum labor standards in their territories.  It is unclear precisely how the 

Obama administration would advance this U.S. practice.  However, it is vital 

that the administration carefully evaluate the interests that these labor pro-

tection provisions serve in crafting their approach going forward. 

It is often unclear whether advocates of the incorporation of labor stan-

dards in trade agreements are concerned more about the adverse conse-

quences on U.S. workers of competing for jobs with people in countries with 

relatively low labor standards than they are with the welfare of workers in 

the exporting, often developing, countries.  For example, in justifying the 

inclusion of labor protection provisions in U.S. trade agreements, former As-

sistant United States Trade Representative for Labor, William Clatanoff, ob-

served that these provisions “help protect American workers from unfair 

competition by workers who are denied fundamental labor rights.”
203

  If in-

deed “unfair competition” is the motivating concern, one wonders whether 

relatively weak labor standards in some developing countries really amount 

to unfair competition.  There is little concrete evidence that competition with 

goods originating from countries with relatively weak labor standards ac-

counts for any significant reduction of earning capacity in the manufacturing 

sector in the U.S.
204

 or substantially contributes to job losses for U.S. work-

ers.  Segments of the local population that seek protection against foreign 

competition often use the fair competition argument to mask protectionist 

tendencies.  As Jadish Bhagwati has rightly observed, “labor union lobbies 

and their political friends have decided that the ideal defense against compe-

tition from the poor countries is to raise the cost of production by forcing 

their standards up, claiming that competition with countries with lower stan-

dards is „unfair.‟”
205

  He added that “„free but fair trade‟ becomes an exer-

cise in insidious protectionism that few recognize as such.”
206

  

If the interest of workers in developing countries is the factor motivat-
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ing the commitment of the Obama administration to using trade agreements 

to promote labor standards in developing countries, the administration 

should be careful to ensure that those seeking to limit access of foreign 

goods into U.S. markets do not use the labor standard provisions in these 

agreements for other purposes.  For example, the American Federation of 

Labor and Congress of Industrial Organizations (AFL-CIO) has on occasion 

sought to use Section 301 of the Omnibus Trade and Competitiveness Act of 

1988
207

 (Omnibus Act) as a basis for the U.S. to impose sanctions against 

China.
208

  Section 301 authorizes the President to impose trade sanctions 

against countries that impose “burdens” on U.S. commerce by violating 

trade agreements or by engaging in other unreasonable trade practices.   

Failure to enforce any of the enumerated “internationally recognized 

worker rights” would amount to “unreasonable trade practice” under the 

Omnibus Act.  These include workers‟ freedom of association, rights of or-

ganizing and collective bargaining, freedom from forced or compulsory la-

bor, freedom from child labor, and standards of minimum wages, maximum 

work hours, and occupational safety and health.  In a petition filed against 

the Chinese government, the AFL-CIO sought sanctions against China on 

grounds that “it violates workers‟ rights by suppressing strikes, barring inde-

pendent unions and letting factories ignore laws on minimum wages and 

child labor.”
209

  On July 21, 2006, the Bush administration rejected the peti-

tion.  While recognizing that there were real problems with labor protection 

in China, the Bush administration felt that “an investigation will neither shed 

more light on this problem nor lead to a more effective approach for address-

ing Chinese workers‟ rights and labor conditions.”
210

  This explanation for 

the rejection of the petition encapsulated the Bush administration‟s perspec-

tive that unilateral trade sanctions were perhaps not the most effective and 

politically sensitive way of addressing labor rights issues in China.   

One expects that the Obama administration, while pursuing an agenda 

of gradual improvement in labor standards in developing countries, would be 
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equally sensitive to the need to prevent labor protection issues from becom-

ing the justification for unfairly restricting access of goods originating from 

developing countries to U.S. markets.  If the welfare of U.S. workers is the 

factor driving the incorporation of labor protection in trade agreements, there 

is little evidence that labor conditions in developing countries amount to un-

fair trade.
211

  Further, the imposition of trade sanctions on the goods pro-

duced in developing countries would only worsen their material conditions 

by shutting off their access to the markets they need.
212

 

IV. LOOKING AHEAD 

The Obama administration has thus far sent mixed signals about its wil-

lingness to champion the cause of free trade.
213

  Although the president and 

officials in his administration have pledged to continue the longstanding 

U.S. commitment to an open and free multilateral trading system, their ac-

tions have not always demonstrated a desire to use their political capital in 

championing this cause.  For example, although President Obama expressed 

reservations about the “Buy American” provision of the stimulus package,
214

 

he did not actively fight to eliminate the provision from the package.
215

  In-

stead he settled for a compromise that required the operation of the provision 

to comply with U.S. trade commitments.
216

  This of course meant that gov-

ernment agencies could potentially use the provision against strong U.S. 

trading partners – like China, India, and Brazil, for example – to whom the 

U.S. does not owe any international obligation to accord national treatment 

in government procurement matters.  In defense of the provision, Obama has 

explained that “[i]t was not something I thought was necessary, but it was 

introduced at a time when we had very severe economic situation.”
217

  De-
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spite the caveat about his opposition to the provision, Obama‟s attempt to 

justify the protectionist measure by reference to the depressed economic 

conditions in the U.S. may provide fodder for other countries that may also 

seek to erect protectionist measures during times of economic hardship. 

The administration was similarly unwilling to expend political capital to 

fight the Congressional decision to halt a NAFTA program that allowed, on 

a trial basis, transborder trucking between the U.S. and Mexico.  Although 

the president promised to address the issue by creating another program that 

would satisfy Congressional concerns,
218

 his administration has not yet un-

folded a plan.  Meanwhile, Mexico has retaliated by imposing new tariffs 

worth up to $2.4 billion on U.S. goods.
219

  Opposition of labor groups to the 

transborder trucking initiative makes it doubtful that a revival of the program 

would be high on the administration‟s agenda. 

The administration is certainly operating against significant constraints 

with respect to pursuing an activist free trade agenda.  To gain the support of 

labor organizations and the wing of the Democratic Party that is dubious 

about the benefits of free trade, Obama had to adopt a hawkish trade posture 

during the early stages of the presidential campaign.  His promise to renego-

tiate NAFTA,
220

 and his excoriation of China for currency manipulation, 

evidenced this hawkish posture.
221

  Although he moderated his position 

closer to the general elections and has continued this moderation since as-

suming office,
222

 it has been necessary to carefully balance his promises to 

his labor and democratic constituency with the pursuit of an activist free 

trade agenda.   

Obama‟s position is made more difficult by the fact that among the new 

Democratic majority in Congress, there are a substantial number, often from 

swing constituencies, who campaigned on antiglobalist platforms.
223

  In fact, 
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some Congressional Democrats are sponsoring a new bill aimed at substan-

tially overhauling U.S. trade law.  If passed, the Trade Reform, Accountabil-

ity, Development and Employment Act of 2009 (the Trade Act)
224

 would 

significantly increase Congressional oversight of trade policy.  Among other 

things, the bill would require that all future trade agreements signed by the 

United States include enumerated provisions relating to matters such as en-

vironmental and labor standards, food product and safety, and currency anti-

manipulation.  The Trade Act would also mandate comprehensive review of 

major U.S. trade agreements to ensure that they comply with a list of re-

quired items in the bill.  If the review reveals any gaps, the Trade Act would 

require the president to submit a plan to Congress to remedy them.  Finally, 

the bill would require that before the U.S. signs any future trade agreement, 

Congress must certify that such an agreement satisfies the stipulated Con-

gressional objectives.  Thus, the sweeping provisions of the Trade Act are an 

indication of the considerable anti-globalist tendencies among the Democrat-

ic majority in Congress, and are a signal of the strength of opposition the 

Obama administration would face if it attempted to promote an activist free 

trade agenda. 

It is understandable that the President may not want to battle with the 

anti-globalist wing of the Congressional delegation of his party at a time 

when he needs their support for his economic stimulus initiatives, as well as 

for passing his health care reform proposal.  However, as he makes more 

progress in the execution of his domestic agenda, the president needs to 

demonstrate his free market credentials.  So far, his record has been one of 

passive support for free trade.  As Craig VanGrasstek has noted, the Obama 

administration “has shown that it will take action to avoid being labeled pro-

tectionist, but it has yet to demonstrate any eagerness to make trade liberali-

zation an important part of its economic recovery program.”
225

 

The indications are that Obama is adopting a pragmatic approach to 

trade.  While recognizing the obvious benefits of free trade and trade libera-

lization to both the U.S. and world economies, he is cautious to acknowledge 

the anxiety of those concerned about the local distribution of the benefits of 

free trade, and those interested in ensuring that the administration pursues 

the trade liberalization agenda consistently with the goal of sustainable de-

velopment.  These latter objectives are not necessarily inconsistent with the 

prosecution of an active free trade agenda.  The trade adjustment assistance 

reform enacted by the administration, and its commitment to search for 
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WTO-consistent methods of advancing environmental protection through the 

use of trade rules, are examples of the proper methods of addressing the legi-

timate concerns of these groups.   

What is worrisome about the Obama administration‟s trade posture is 

its hesitation to stand strongly against those fanning the embers of protec-

tionism in the country.  It is not sufficient merely to make broad declarations 

of support for free trade, while making weak compromises that limit the 

reach of protectionist policies that restrict open markets.  Much more is re-

quired of the head of a country that has played a leading role in advancing 

the cause of trade and economic liberalization across the globe.  Over the 

years, U.S. presidents have been called upon to restrain protectionist tenden-

cies in Congress and make the moral case for an open and free multilateral 

trading system.  The world is a better place for U.S. leadership in opening 

global markets and in advancing the case for economic freedom and liberty.  

It is Obama‟s historic responsibility to ensure that the U.S. remains in the 

vanguard for trade liberalization.  Sending mixed signals about the benefits 

of free trade would only embolden parochial protectionists, both within and 

outside the U.S. 

 


