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SUMMARY:
... No statute or treaty, however, provided methods for ensuring enforcement of a foreign judgment. ... States that do not allow recognition of FMJs upon registration require the party seeking
recognition to initiate a suit in the domestic court. ... The extent of the requirements of due process
in an action to enforce a FMJ in California was clarified in Society of Lloyd's v. Byrens. In that
case, judgment creditor plaintiffs sought recognition and enforcement of a FMJ in California because the judgment debtor has assets located there. ... B. Does Recognition by Registration of a
Foreign Country Judgment Violate Due Process? ... California believes that parties seeking recognition of FMJs must file an action, and that the procedure is subject to constitutional constraints of
due process. ... This is due to California's belief that enforcement of FMJs should be subject to due
process, combined with the fact that the states' statutory requirements for the exercise of personal
jurisdiction differ. ... In addition, the terms "foreign judgment" and "foreign state" were changed to
"foreign-country judgment" and "foreign country" in order to clarify that the "05 Act does not apply
to recognition of sister-state judgments. ...
TEXT:
[*112]
Introduction
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Creating an effective government requires the establishment of methods for resolving disputes between parties and systems for payment of restitution. n1 Prior to the industrial revolution, disputes
arose in a confined, localized setting, usually among neighbors. Enforcing a judgment between remote parties was virtually unheard of. As a result, legal doctrine with respect to cross-nation enforcement of judgments was skeletal. n2 With the industrial revolution came increased travel, which
led to increased cross-border, private-party interaction. This increased interaction naturally led to a
rise in disputes between remotely located parties. n3 Once a judgment was issued, the judgment
creditor needed a way to see his judgment satisfied. No statute or treaty, however, provided methods for ensuring enforcement of a foreign judgment. n4 As such, judges created enforcement procedures through common law, under the principles of fairness. n5 The absence of uniform written
law, combined with our unique system of fifty state sovereignties existing within a unified federal
government, invited non-uniformity of the procedures for recognition and enforcement of judgments rendered in a court of a foreign nation.
This article examines the evolution of U.S. procedures for recognizing and enforcing foreign
country judgments. It assesses the lack of uniform procedures among the states, examines the potential constitutional problems [*113] with the current law, evaluates two current proposals for
unification, n6 and discusses possible solutions to unresolved issues. Specifically, this article addresses the due process implications with respect to personal jurisdiction over the parties in both the
original proceeding, and the enforcement and recognition proceedings. Part I gives a historical
perspective of the problems. Part II discusses the development U.S. recognition and enforcement of
foreign country judgments and introduces the concept of comity. Part III explores the ambiguities
and procedural differences among the current state enforcement and recognition procedures. Parts
IV through VI identify and evaluate the differing views among the states regarding the extent to
which due process is implicated at various stages in these proceedings: in foreign country judgment
enforcement and recognition procedures; in the original foreign action; and in actions that seek declaratory judgment of non-enforceability of a foreign country judgment. Part VII introduces the National Conference of Commissioners on Uniform State Law (NCCUSL) proposed model state statute and the American Law Institute (ALI) proposed federal statue and analyzes their effectiveness
in unifying U.S. procedures for recognizing and enforcing foreign judgments. Part VIII raises questions regarding the adequacy of adopting each proposal, and suggests solutions to problems not
adequately addressed by either one.
I. History of U.S. Procedures for Enforcing Civil Judgments Among Sister States
In civil litigation, the entry of a judgment is often not the end of the matter. This is especially true
when the judgment involves a monetary award. Collecting on the judgment or otherwise enforcing a
judgment is often laborious and time consuming.
If the litigation occurs in the United States, and the party against whom the judgment has been
rendered has assets in the forum state (state A), then enforcing the judgment is relatively simple.
The winning party presents the judgment to the court and requests that the debtor's assets be attached. If the debtor's assets are in another state (state B), the winning party must petition the court
in state B for recognition and enforcement.
Streamlined enforcement of judgments between the sister states was paramount to the unification of the states as one nation. As such, the founding fathers included this issue in Article IV, Section 1 of the Constitution: "Full faith and credit shall be given in each state to the public acts,
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records, and judicial proceedings of every other state." n7 This provision [*114] requires state
courts to recognize and enforce the judgments of sister states in the same manner in which they
recognize and enforce their own.
Notwithstanding this directive, enforcement of sister-state judgments initially was cumbersome
and procedurally demanding. To secure recognition and enforcement of a judgment from a sister
state, the judgment creditor would have needed to initiate a full-blown action in the second state.
The process for enforcing sister-state judgments overloaded the court system and caused serious
case backlog.
In 1948, the NCCUSSL responded to this need by drafting the Uniform Enforcement of Foreign
Judgments Act (the "48 Enforcement Act). n8 The "48 Enforcement Act provided a streamlined
process for granting full faith and credit to sister-state judgments. Despite its reference to foreign
judgments, as originally drafted, its scope was limited to enforcing judgments rendered in a U.S.
court. In this version, a judgment creditor was still required to initiate a second cause of action in
the sister state, but the "48 Enforcement Act provided for summary judgment procedure for actions
on sister-state judgments. n9
The "48 Enforcement Act was amended in 1964 to streamline the process for garnering enforcement of sister-state judgments. n10 This first update of the "48 Enforcement Act, called the
Revised Uniform Enforcement of Foreign Judgments Act (the "64 Enforcement Act), is currently in
force in most states. Only one state has retained the language of the "48 Enforcement Act. n11 The
"64 Enforcement Act permits parties to enforce a judgment of a sister state upon the mere act of filing or registering the judgment in the office of a Clerk of Court. In general, once registered, the
court treats the out-of-state judgment as if it were a judgment rendered in that court. This provides a
mechanism for the judgment to be enforced without further proceedings. n12 Despite the reference
to "foreign judgments," the amended version clearly states that the term (and the scope of the act)
refers only to a "judgment, decree, or order of a court of the United States or of any other court
which is entitled to full faith and credit in this state." n13 The amended version thus maintained the
original purpose of helping the [*115] fifty states adopt a uniform standard for implementing the
Full Faith and Credit Clause of the U.S. Constitution. n14
The Full Faith and Credit Clause of the Constitution, of course, does not impose any similar duty for states to recognize or enforce judgments rendered in courts of foreign nations. The next section addresses foreign country judgments and describes the evolution of U.S. law regarding the domestic recognition of these judgments.
II.U.S. Recognition and Enforcement of Foreign Country Judgments and the Concept of Comity
There has never been a federal statute describing the proper method for enforcing a judgment rendered in court of a foreign nation. n15 Courts originally relied on the principles of common law
when faced with the task of determining whether such a judgment should be recognized. n16 They
also used the text of the Full Faith and Credit Clause - which although not directly applicable to the
judgments of other nations, has certainly influenced the development of U. S. recognition practice as guidance. n17
A. Development of the Recognition and Enforcement Doctrines
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The seminal case regarding the recognition and enforcement of a foreign country money judgment
("FMJ") is Hilton v. Guyot. n18 In this case, the United States Supreme Court held:

No sovereign is bound ... to execute within his dominions a judgment rendered by the tribunals of
another State; and if execution be sought ... the tribunal in which the suit is brought, [is free] to give
effect to it or not, as may be found just and equitable. The general comity, utility, and convenience
of nations have, however, established a usage among most civilized states, by which the final judgments of foreign courts of competent jurisdiction are reciprocally carried into execution, under certain regulations and restrictions, which differ in [*116] different countries. n19
The Court also defined the concept of comity:

"Comity' in the legal sense, is neither a matter of absolute obligation, on the one hand, nor of mere
courtesy and good will, upon the other. But it is the recognition which one nation allows within its
territory to the legislative, executive or judicial acts of another nation, having due regard both to
international duty and convenience, and to the rights of its own citizens or of other persons who are
under the protection of its laws. n20
Although the overwhelming majority of courts in the country agree that the doctrine of comity governs the recognition of foreign judicial acts, the application of that doctrine has been a source of
confusion. n21 Comity is a nebulous concept, and Hilton holds that enforcement is discretionary.
n22 Discretionary enforcement of a nebulous doctrine has invited a multitude of differing standards
for enforcement.
From the beginning, the Hilton decision did little to help litigants understand the extent to which
comity requires the recognition and enforcement of a judgment rendered in a foreign nation. The
problem escalated when the enforcement shifted from federal to state jurisdiction. At the time of
Hilton, the general understanding was that recognition of foreign judgments was a matter of federal
jurisdiction. However, a few years later, the state courts began to claim recognition of foreign
judgments in state courts to be a state law matter. Once states began to determine the enforceability
of foreign judgments, a multitude of differing standards emerged. n23
By 1926, beginning with the New York case Johnston v. Compagnie Generale Transatlantique,
n24 the states began to determine the enforceability of judgments rendered in a foreign court based
on state common law. n25 In Johnson, the trial court, relying on the Hilton reciprocity rule, had refused to allow recognition and enforcement of a French judgment because, at the time, France did
not recognize judgments rendered in the United States. The plaintiff appealed, claiming that the
New York common law as established [*117] in Dunstan v. Higgins n26 should control. According to Dunstan, a conclusive foreign judgment "can be impeached only by proof that the court
in which it was rendered had no jurisdiction of the subject matter of the action or of the person of
the defendant, or that it was procured by means of fraud." n27 In reversing the trial court's decision,
the Court of Appeals held that Hilton was not applicable to enforcement procedures initiated in New
York State Courts, stating:
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Private rights acquired under the laws of foreign states will be respected and enforced in our courts
unless contrary to the policy or prejudicial to the interests of the state where this is sought to be
done... . The principles of comity should give conclusiveness to such a judgment. n28
Apparently no longer bound by Hilton, other states followed the lead of New York. Each state began looking to its own common law in determining whether to enforce a judgment from a foreign
nation. n29 With fifty states writing on a blank slate and with no statute to guide them, each state
developed its own unique method for enforcing foreign country judgments.
Despite the disjointed procedures for enforcement, the United States is generally considered one
of the most receptive nations in recognizing and enforcing Foreign Money Judgments (FMJs). n30
Many foreign nations, however, were still reluctant to recognize or enforce U.S. judgments abroad.
n31 In response to this perceived imbalance, many states began to reintroduce a reciprocity requirement. n32 Although critics felt that a [*118] reciprocation requirement would induce foreign nations to increase their recognition of U.S. judgments, some critics believed it to be a step
backward. n33
Those critics felt that recognition of FMJs was paramount to U.S. economic success. n34 Any
threat to a private party's ability to collect a foreign debt in the U.S. could seriously impede U.S.
participation in the global market. The critics believed the requirement of reciprocity would induce
retaliation rather than cooperation. n35 The critics worried that foreign companies might refuse to
do business with the United States, because foreign companies also feared they would not be able to
collect the debts owed to them. n36 Accordingly, U.S. courts began either to abandon the reciprocity requirement, n37 or to use it as merely one factor in determining whether to enforce a judgment
rendered in a foreign country. n38 This, coupled with the already disjointed enforcement among the
states, signaled unquestionable need for uniformity.
B. Early Attempts to Develop Uniform State Law
In an effort to codify the common law, to unify the procedures for enforcing foreign judgments
across the states, and to promote enforcement of FMJs in the United States, the NCCUSL drafted
the Uniform Foreign Money-Judgments Recognition Act (UFMJRA) of 1962 (the "62 Recognition
Act). This Act focused on the recognition of FMJs. To date, thirty-two states have adopted some
form of the "62 Recognition Act. n39
[*119] The basic provision in the "62 Recognition Act require a court to recognize a final
judgment of a foreign court unless decision the judgment falls within one of the listed grounds for
non-recognition. The "62 Recognition Act mandates non-recognition of judgments rendered under a
system that fails to provide impartial tribunals or procedures compatible with the requirements of
due process of law. In addition, judgments rendered by a court lacking either subject matter jurisdiction or jurisdiction over the defendant shall "neither be recognized nor enforced." n40
In addition to instances where courts must not recognize a FMJ, the "62 Recognition Act grants
permissive refusal to recognize judgments where (1) the defendant in the proceedings in the foreign
court did not receive proper notice; (2) the judgment was obtained by fraud; (3) the cause of action
on which the judgment is based is repugnant to the public policy of the enforcing state; (4) the
judgment conflicts with another final and conclusive judgment; (5) the proceeding in the foreign
court was contrary to an agreement between the parties under which the dispute in question was to
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be settled other than by proceedings in that court; or (6) when jurisdiction was based only on personal service, the foreign court was a seriously inconvenient forum for the trial. n41 If the FMJ falls
within one of these six enumerated categories, "62 Recognition Act permits but does not require
courts to refuse recognition.
Notwithstanding these grounds for permissive and mandated non-recognition, the "62 Act was
generally intended to expand recognition for FMJs rather than restrict their recognition. Thus, courts
are free to give a FMJ greater effect than the "62 Recognition Act enumerates. n42 Courts are also
free to consider foreign country judgments relating to subject matter outside the scope of the "62
Recognition Act (for example, injunctions and other non-monetary judgments). n43
Courts have struggled with the scope of the "62 Recognition Act because its language is confusing and ambiguous. First, the "62 Recognition Act references the 1948 version of the Enforcement Act, yet the 48' Enforcement Act's scope was limited to enforcing domestic, sister-state judgments only. Second, while the Enforcement Act was completely rewritten in 1964, the "62 Recognition Act references the procedures of the defunct "48 Enforcement Act. Moreover, authors and
practitioners often [*120] mistakenly concluded that the "62 Recognition Act references the procedures of the "64 Enforcement Act, which is an impossibility because the former was created two
years prior to the latter. n44 These issues have created several layers of non-uniform state law language, implementation, and application in recognizing and enforcing FMJs.
III. State Procedures for Recognition and Enforcement of Foreign CountryJudgments
Although most states have adopted some form of the "62 Recognition Act, the laws are still not
uniform. n45 The differences in the versions of the "uniform" act adopted by the various states
create significant variances in FMJs recognition and enforcement procedures. Some states that
adopted the "62 Recognition Act chose to adopt only those portions that mirrored their already established common law. It appears that others adopted the language act in its entirety, but the state
courts continue to rule on enforcement and recognition procedures as they had previously done. To
date, state adoption of the Uniform Acts has not unified state court proceedings. n46
A. The "62 Recognition Act's Procedural Ambiguities
The Title of the "62 Recognition Act (Uniform Foreign Money-Judgments Recognition Act) and
its text ("This Act shall be so construed as to effectuate its general purpose to make uniform the law
of those states which enact it." n47) appear to indicate that the main purpose of the "62 Recognition
Act is unification of the law among the states. In actuality, this was not case. When contemplating
the "62 Recognition Act, the drafters were not primarily concerned with unifying which FMJs
would be recognized. Nor were they primarily concerned with unifying the procedures for recognizing and enforcing FMJs. Instead, the purpose of the "62 Recognition Act was to facilitate international business by recognizing money judgments obtained in other nations.
The NCCUSSL drafters knew that some foreign courts refused to [*121] recognize judgments rendered in the United States because those courts were not satisfied that their judgments
would be recognized in the United States. n48 The idea behind the "62 Recognition Act was to provide statutory proof of reciprocity. n49 Since the sole impetus for the Act was to encourage and facilitate recognition of U.S. judgments abroad, the language merely codified the common law. The
drafters did not bother to significantly change or unify it. n50 Consequently, the procedures for un-

Page 7
14 U.C. Davis J. Int'l L. & Pol'y 111, *

ification of enforcement and recognition that the NCCUSSL adopted were ultimately skeletal, at
best. n51
Given the primary purpose of the "62 Recognition Act, it is not surprising that the text is very
short and contains very few comments. As a result, the final version of the "62 Recognition Act
specifies substantive formulas for recognition (and non-recognition) of FMJs , but gives little guidance regarding the procedures for domestic recognition and enforcement of those judgments. As
adopted, the "62 Recognition Act merely mentions the procedures in passing. In two cryptic and
conflicting sentences, the prefatory notes to the "62 Recognition Act first purport not to prescribe a
uniform enforcement procedure. In the next paragraph, however, the notes state that a FMJ entitled
to recognition will be enforceable in the same manner as the judgment of a court of a sister state
which is entitled to full faith and credit. n52 This ambiguous and confusing language gave little
guidance to the states.
To further the confusion, section three of the "62 Recognition Act states, "The foreign judgment
is enforceable in the same manner as the judgment of a sister state which is entitled to full faith and
credit." This appears to confirm that the procedures for enforcing a foreign country money judgment should mirror the 1948 procedures for enforcing a sister-state judgment (enforcement upon
summary judgment action). n53
Since the "62 Recognition Act refers to the summary judgment action for enforcement, and does
not refer to the "64 Enforcement Act's registration procedure, it is unclear whether the states can or
must use this procedure as a [*122] means to enforce FMJs. Unfortunately, many states that
adopted the "62 Recognition Act simply referenced the state code section for enforcement procedures. When those states amended their codes to allow for sister-state recognition via registration
("64 Enforcement Act), this new procedure was incorporated by reference into the FMJ recognition
statutes. It is unclear whether the state legislatures intended for the registration procedures to be
used in this fashion. Indeed, some states amended their FMJ Recognition Acts to prevent recognition upon registration. n54
B. State Implementation of the "62 Recognition Act Exacerbates the Procedural Differences
Among the States
As noted earlier, many states that adopted the "62 Recognition Act have eliminated, modified,
and/or supplemented the language. Since the "62 Recognition Act did not directly address enforcement procedures, states have varied significantly in their approach to recognition and enforcement.
Some states allow for recognition of FMJs via the sister-state registration process of the "64 Enforcement Act. Others require a domestic action to enforce FMJs. If both recognition and enforcement of FMJs are possible by merely filing in the local court, then a party could potentially have its
FMJ domestically enforced without having to initiate any separate U.S. procedure at all. This
creates the potential problem that no U.S. court will review the FMJ to determine if it is eligible for
enforcement unless the party against whom the judgment is being enforced challenges the enforcement.
1. Recognition and Enforcement via Registration; Separate Action Not Required
The New Jersey code recites the enforcement provision of the "62 Recognition Act verbatim. It
then includes explicit language mirroring the 1964 version of the Uniform Enforcement of Judgments Act:
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A copy of any foreign judgment authenticated in accordance with an act of Congress or the statutes
of this State may be filed in the office of the Clerk of the Superior Court of this State. The clerk
shall treat the foreign judgment in the same manner as a judgment of the Superior Court of this
State. A judgment so filed has the same effect and is subject to the same procedures, defenses and
proceedings for reopening, vacating, or staying as a judgment of a Superior Court of this State and
may be enforced in the same manner. n55
[*123] When this statute was challenged, the Appellate Division of the New Jersey Superior
Court held that the statute permitted the recognition and enforcement of a monetary judgment issued by courts in foreign nations by filing the judgment with the Clerk of the Superior Court. Once
filed, a foreign judgment would then be enforceable in the State of New Jersey "without a prior determination by the Superior Court recognizing those judgments, [and] even without prior notice and
the opportunity to be heard." n56 The court noted, however, that this ruling applied only when the
original judgment was rendered from a nation whose procedures adhered to basic principles of due
process. n57 The court noted that the constitutionality of the registration system may be questioned
if the judgment filed was rendered in a nation that did not adhere to the basic principles of due
process. n58
Similarly, in Illinois, a party may register an authenticated copy of a FMJ with the clerk of the
court. Upon filing, the court must treat the FMJ in the same manner as a judgment of the circuit
court of any other county of the state. The judgment is subject to the same procedures as a domestic
judgment. n59 Although both New Jersey and Illinois permit the party seeking enforcement of a
foreign country money judgment to initiate an action in the domestic court, neither state requires it.
n60
2. Recognition and Enforcement via Mandatory Separate Action
Some states, such as California and New York, have more formalized recognition and enforcement
procedures. For instance, California has codified a version of the "62 Recognition Act in its civil
code. n61 However, the language of California's code differs from the "62 Recognition Act with
respect to enforcement. It expressly rejects the possibility of recognition upon filing or registration.
The text of the code states, "The foreign judgment is enforceable in the same manner as the judgment of a sister state which is entitled to full faith and credit, except that it may not be enforced [by
registering the judgment with the court]." n62
States that do not allow recognition of FMJs upon registration require the party seeking recognition to initiate a suit in the domestic court. The process of filing for recognition is more cumbersome. Once the domestic court finds the FMJ enforceable, it renders its own domestic judgment
with [*124] respect to the dispute. It is this domestic judgment, not the original FMJ that is enforceable. As such, the new domestic judgment is then enforceable upon its filing with any court
within that state or elsewhere in the United States. n63
States that require a domestic action differ in their views regarding the limitations on exercising
personal jurisdiction over the party opposing recognition of the FMJ. In addition, extraterritorial
service of process must comply with the state long arm statutes. For example, California's enforcement statute requires a judgment creditor to follow certain formalities in notifying a defendant of
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the proceeding to enforce the FMJ. If the plaintiff does not follow these formalities, the California
court will refuse to enforce the judgment, although the defendant has property located within the
state. n64
These notice requirements are different from the notice requirements for enforcement of a sister-state judgment. A party may enforce a sister-state judgment by complying with a streamlined
registration process. n65 Since the party seeking enforcement of a FMJ must initiate a court proceeding, n66 service of process must comply with the statutory requirements, including service of
the summons. n67
New York also requires separate domestic actions in order to recognize FMJs. However, its
procedure is different from California's procedure. The New York Code states, "[an eligible foreign
money judgment] is enforceable by an action on the judgment, a motion for summary judgment in
lieu of complaint, or in a pending action by counterclaim, cross-claim, or affirmative defense." n68
Notably missing from the statute is any mention of full faith and credit or any discussion of a registration procedure.
The Supreme Court of New York, Suffolk County has interpreted this silence to imply that
merely registering a foreign country money judgment is insufficient to comply with the requirements of the code. In Biel v. Boehm, n69 the court held that the sister-state full faith and credit enforcement statute "does not apply to foreign country judgments, whose status is controlled by [the
state version of the "62 Recognition Act]. Therefore, New York State discriminates against the foreign country judgments and places a more substantive burden upon the plaintiff, whether a New
York resident or a [*125] foreigner, in attempting to enforce his judgment." n70
The states' separate action requirements differ not only in their procedures, but also in their
courts' understanding of how the procedures interrelate with other statutory and constitutional limitations. For instance, contrary to the holdings in California, n71 New York case law appears not to
require that the court hearing the enforcement procedure have personal jurisdiction over the defendant. n72 This is another opportunity for the states to diverge, and indeed, they have. n73
IV. Conflicting Views of the Due Process Implications Associated With Recognition and Enforcement of Foreign Country Judgments
A court's exercise of personal jurisdiction includes properly serving the defendant with notice of
the proceeding. Those states that require the initiation of a domestic proceeding to recognize and to
enforce a foreign money judgment require that the notice comport with both constitutional and statutory rules. Those states that merely require filing the judgment, without initiating the proceeding
are not so restrained. Although notice is also required for sister-state recognition, the notice requirements of these filing may not be as stringent as the notice requirements for initiating an action.
n74 States differ in their views regarding whether these notice requirements, and jurisdictional rules
comport with the due process requirements and whether due process is implicated at all.
A. Due Process in the Domestic Action, Implicated or Not?
If a state requires the initiation of a separate, domestic action in order to recognize a judgment,
then it should follow that the action may not proceed unless the court has personal jurisdiction over
the parties. Our case law [*126] indicates that any court's exercise of personal jurisdiction must
comport with constitutional due process standards expressed in International Shoe Co. v Washing-
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ton. n75 In International Shoe, the United States Supreme Court held that due process requires that
a court may exercise personal jurisdiction over a defendant only if that defendant has had "certain
minimum contacts with it such that the maintenance of the suit does not offend "traditional notions
of fair play and substantial justice.'" n76 Later, the United States Supreme Court held that a court
must not exercise its jurisdiction based solely on its power over a party's property (in rem or quasi
in rem jurisdiction). In Shaffer v. Heitner, n77 the Court held, "In order to justify an exercise of jurisdiction in rem, the basis for jurisdiction must be sufficient to justify exercising jurisdiction over
the interests of persons in a thing. The standard for determining whether an exercise of jurisdiction
over the interests of persons is consistent with the Due Process Clause is the minimum-contacts
standard elucidated in International Shoe." n78
The United States Supreme Court has never held that the due process standards for the exercise
of personal jurisdiction over a party in an action seeking recognition of a FMJ are less than the
standards for initiating a claim. However, in Shaffer, the Court noted that since the full faith and
credit clause makes sister-state judgments enforceable in all other states, personal jurisdiction is not
required for the enforcement of a domestic judgment rendered in another state. The Court addressed
the constitutional due process constraints by stating, "Once it has been determined by a court of
competent jurisdiction that the defendant is a debtor of the plaintiff, there would seem to be no unfairness in allowing an action to realize on that debt in a State where the defendant has property,
whether or not that State would have jurisdiction to determine the existence of the debt as an original matter." n79 This footnote implies one of two things: either the operation of the full faith and
credit clause eliminates the due process requirement for the subsequent action to enforce domestic
judgments across state lines, or that the judgment rendered by a competent jurisdiction, combined
with the in rem jurisdiction of the court where the enforcement of the judgment is sought, comports
with the fundamental fairness requirements of due process. Although the basis of the reasoning behind the Court's statement is ambiguous, it is clear that, at least for domestic judgments, a party
seeking enforcement of a judgment may do so in any state where the judgment debtor's property is
located. What is less clear is whether the term "court of [*127] competent jurisdiction" applies
only to U.S. courts or if it includes foreign courts as well.
Courts that have addressed this issue with respect to FMJ recognition and enforcement have extended the Shaffer footnote to allow for FMJ enforcement without requiring International Shoe's
minimum contacts. In practice, though, these states use a different rationale.
The California legislature identifies the exercise of personal jurisdiction over a judgment creditor in a FMJ recognition action based solely on the presence of property in the state as "quasi in rem
jurisdiction." Consequently, California state courts recognize that the exercise of jurisdiction must
comport with due process. n80 The extent of the requirements of due process in an action to enforce
a FMJ in California was clarified in Society of Lloyd's v. Byrens. n81 In that case, judgment creditor plaintiffs sought recognition and enforcement of a FMJ in California because the judgment debtor has assets located there. Except for the presence of the property, judgment debtor defendants had
no other contact with California. Defendants argued that according to Shaffer v. Heitner n82 a
state's exercise of personal jurisdiction based solely on property, without minimum contacts with
the forum state, violates due process. n83
In rejecting this contention, the district court distinguished between exercising jurisdiction for
the purposes of enforcing a judgment and exercising jurisdiction over the original proceeding. The
Court held, "If the judgment is rendered in a forum that comports with the due process standards ...
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allowing jurisdiction in another forum to enforce the judgment remains within the parameters of due
process." n84 Essentially, the court held that the due process and fairness issues in exercising jurisdiction arise during the original court proceeding, not court proceedings that enforce a properly adjudicated judgment.
In concluding that the due process constraints of International Shoe apply only to the exercise of
jurisdiction in the original forum, the Court referred to the Restatement (Second) of Conflict of
laws, which states, "The due process requirements are not aimed at helping a defendant escape enforcement of a judgment if that defendant, for example, removes the subject property to a forum
that does not have personal jurisdiction over the defendant." n85 The Court noted that the United
States Supreme Court [*128] articulated these principles in Shaffer. n86
The defendant also attempted to limit the use of quasi in rem jurisdiction to enforcement of domestic judgments rendered in sister states, and not enforcement of FMJs. The court quickly rejected
this argument, stating that nothing in the previous case law suggests this limit. n87 As such, so long
as the rendering court was of competent jurisdiction, California's exercise of quasi in rem jurisdiction in a proceeding to enforce FMJs does not offend due process. n88
The Court essentially extended the principles of the Shaffer footnote to FMJs. It justified its
ruling by stating, "Full faith and credit incorporates the same principles as comity, which allows for
recognition of foreign courts as courts of competent jurisdiction." n89 Essentially the Court held
that the due process and fairness issues in a court's exercise of jurisdiction arise primarily during
court proceedings that adjudicate the case, not court proceedings that enforce a properly adjudicated
judgment.
New York, which also requires an action in order to have a FMJ enforced locally, approaches
the due process issue in a different manner. Instead of holding that the court is exercising quasi in
rem jurisdiction over a judgment debtor with assets in the state, courts in New York merely hold
that the judgment debtor need not be subject to personal jurisdiction at all. n90
In one case, the Appellate Division of the New York Supreme Court, Fourth Division held a
FMJ could be recognized even without proof that the judgment debtor held property in the state.
n91 The court stated, "Although defendants assert that they currently have no assets in New York,
that assertion has no relation to their jurisdictional objection." n92 In addition, the court stated,
"even if defendants do not presently have assets in New York, plaintiffs nevertheless should be
granted recognition of the foreign country [*129] money judgment ... and thereby should have
the opportunity to pursue all such enforcement steps in futuro, whenever it might appear that defendants are maintaining assets in New York... ." n93
The court justified its holding by referencing the Shaffer footnote and noting that there is no
statutory requirement of personal jurisdiction in recognizing and enforcing FMJs. Perhaps because
the court held that personal jurisdiction over the judgment debtor is not required, the court did not
address the issue of whether service and the exercise of personal jurisdiction must comply with New
York's long arm statute.
Oddly absent from the New York decision is any discussion of the Constitutional constraints of
due process, or the statutory requirements of the New York long arm statute for service of process.
Since our Constitution guarantees the protection of due process for all people subject to all judicial
procedures in the United States, it would seem that there would be some constitutional limitation to
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enforcement procedures. This is especially so when the state recognition of FMJs is initiated
through a separate state action.
B. Does Recognition by Registration of a Foreign Country Judgment Violate Due Process?
A third approach to the due process requirements is taken by those states that do not require filing
a separate action for the recognition of FMJs. In those states, neither personal jurisdiction nor prior
notice of the filing is required. States such as Illinois and New Jersey, which do not require a separate action, in addressing the due process issue, have concluded that the filing of a FMJ for recognition and enforcement without initiating an action does not offend the principles of due process.
Enron Exploration & Prod. BV v. Clapp exemplified this approach. There, a New Jersey appellate
court stated, "Because the United States Constitution makes no specific provision for the enforcement of judgments of foreign nations, recognition and enforcement of such judgments has been
considered a matter of comity." The court held that recognition of the FMJ by filing it instead of
initiating an action "without prior notice and the opportunity to be heard did not violate defendants'
right to due process of law where, as here, the judgments were entered by a court in a nation that
adheres to fundamental requirements of due process." n94
Texas, however, came to a different conclusion. As originally written, its version of the "62 Act
included the provision for enforcement upon registration. The constitutionality of this method of
enforcement was [*130] challenged in Plastics Engineering, Inc. v. Diamond Plastics Corp. n95
In holding that enforcement of FMJs in the same manner as sister-state judgments violates the constitutional due process requirements, the appellate court stated:

The framers in drawing the Recognition Act, and the Legislature in adopting the Recognition Act,
recognized that recognition of the foreign country judgment was not automatic and that serious
questions might exist as to whether it should be recognized. Those questions could only be resolved
by court decision. However, nowhere in the Recognition Act itself is there prescribed any provision
for notice of the attempt at recognition or mechanism for hearing and disposition of any disputes or
contests as to whether the judgment deserved recognition. Therefore, the Recognition Act itself is
clearly deficient in meeting due process constitutional requirements. n96
Soon after this holding, the Texas legislature amended the FMJ enforcement statute to provide
procedures for a judgment creditor to assert non-recognition grounds in response to notice of filing
(as opposed to notice of an action to enforce). n97
In a subsequent case, Don Docksteader Motors, Ltd. v. Patal Enterprises, Ltd., n98 a judgment
creditor filed an action to enforce a FMJ. The judgment debtor challenged the constitutionality of
the amended statute in the Texas Supreme Court. n99 In its overview, the court reiterated that the
Recognition Act provided that a foreign country judgment was entitled to the same enforceability
that is accorded to judgments of sister states. The court explained that "[a] judgment of a sister state
is enforceable by two means and thus ... a foreign country money judgment is enforceable by the
same two means. One such means is the statutory "short-cut' set forth in the Enforcement Act... ."
n100
The court then held that the Texas statute was constitutional as applied to the circumstances of
the case. Without providing any constitutional [*131] analysis, the court held that "the Recogni-
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tion Act necessarily allows for the bringing of a common-law suit and thereby allows for notice and
a hearing... . Under the circumstances of this case, the court of appeals erred in concluding that the
Recognition Act was unconstitutional." n101 The court also discredited Plastics Engineering to the
extent that it contradicted the current decision. n102 Because the plaintiff in this case filed an action
and did not attempt to enforce the FMJ using the short-cut registration process, the court did not address the issue of the constitutionality of recognition upon registration. Thus, this holding did not
address the constitutionality of the Texas registration process and was limited to the constitutionality of FMJ enforcement upon filing a separate action.
C. Summary of State Interpretation of Due Process Implications in the Enforcement Procedures
States disagree on the application of due process to the enforcement of FMJs on two levels. They
differ as to whether due process applies to enforcement of FMJs in the first place, and they also differ as to the constitutional requirements of due process for FMJ enforcement. The different states
have at least four different approaches to this issue:
1. California believes that parties seeking recognition of FMJs must file an action, and that the
procedure is subject to constitutional constraints of due process. However, with respect to foreign
judgment enforcement, California treats quasi in rem jurisdiction as comporting with the fundamental fairness requirements of due process.
2. New York, which also requires filing an action of recognition of FMJs, appears to believe that
due process does not apply to these proceedings.
3. Texas requires the enforcement of a FMJ by the filing method to comport with the constitutional constraints of due process. However, it is not clear whether the constraints render the filing
method unconstitutional.
4. Other states, including Illinois and New Jersey, have held that enforcement by registration
(without an action on the judgment) is not subject to constitutional requirements because the Constitution does not expressly discuss FMJ recognition procedures.
California and Texas may be two of the only states that require FMJ enforcement to fulfill the
constitutional requirements of due process. However, even their approach is somewhat relaxed.
Texas and California courts have loosened the requirements delineated in International Shoe so that
exercising quasi in rem jurisdiction over judgment creditors in FMJ [*132] recognition actions
fulfills the fundamental fairness requirements of due process.
Those state courts that deny any constitutional constraint on the recognition and enforcement of
FMJs seem to be the most inconsistent with the purpose of the due process requirement. For if the
Constitution only applies to procedures enumerated in its text, then due process would not apply to
tort actions, design defect actions, contract disputes, and most all other types of claims.
Indeed, at least one court in New Jersey found the filing method to be potentially in conflict
with due process beyond the requirements of jurisdiction and notice. In dicta, the Enron n103 court
stated:

We note that concerns about the constitutionality of the [short-form filing] of judgments from nations that do not adhere to basic principles of due process of law may be addressed by amending the
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[New Jersey statute] to require prior judicial approval of judgments of foreign countries... . We
suggest that the Legislature consider such a change to avoid potential claims that the filing of judgments ... may result in an unconstitutional taking of property without due process of law. n104
V. Due Process Concerns in the Original Foreign Action
Due process concerns arise not only in the U.S. procedures for enforcing the FMJ but also in determining whether the foreign entity rendered the FMJ according to U.S. notions of fundamental
fairness. Under the Recognition Act, a judgment must be rendered under a system that uses "procedures compatible with the requirements of due process of law." n105 On its face, the Recognition
Act limits the inquiry to the foreign nation's procedures as a whole, and does not account for U.S.
courts' evaluations of due process in individual cases. This is the method for review envisioned in
the landmark case, Hilton v. Guyot. n106
In attacking a domestic enforcement or recognition action, however, some plaintiffs have argued
that the United States Constitution requires that the foreign process comport with U.S.-specific requirements of fundamental fairness. n107 Some plaintiffs try to have the domestic court reevaluate
the [*133] appropriateness of their individual foreign court process, even after the court has established the constitutionality of the statute. n108
At least one court has implied that, if properly pled, it might entertain an argument that a foreign
court failed to abide by its own basic requirements. n109 However, most courts refuse to engage in
an examination of the procedures of courts that have a justice system that generally comports with
our notions of fundamental fairness. In British Midland Airways Ltd. ("BMA ") v. Int'l Travel, Inc.,
n110 the Ninth Circuit held that foreign judgments should be enforced unless they "are the result of
outrageous departures from our own notions of civilized jurisprudence." n111 The Seventh Circuit
came to a similar conclusion, holding that the state's requirement of a system to comport with "due
process" refers only "to a concept of fair procedure simple and basic enough to describe the judicial
processes of civilized nations, our peers." n112 In rejecting the plaintiff's case-specific due process
claim, the court held, "The statute requires only that the foreign procedure be compatible with the
requirements of due process of law, and we have interpreted this to mean that the foreign procedures are "fundamentally fair' and do not offend against "basic fairness.'" n113
California courts have similarly held that due process requirements in the foreign action should
focus on the system that rendered the judgment, and that U.S. courts should not second guess the
proceedings of forum courts, so long as the judgment was rendered in a nation whose court systems
do not offend basic notions of fairness. n114 In Society of Lloyd's v. Byrens, n115 the Ninth Circuit
District Court rejected the defendant's argument that the court should not recognize an English
judgment because the English court erred in finding personal jurisdiction. In refusing to consider the
specific facts regarding the English court's exercise of personal jurisdiction over the defendant, the
court noted that the California version of the Recognition Act requires only that the system in which
the FMJ was entered [*134] be "compatible with the requirements of due process of law." n116
The court reminded the parties that the United States inherited a majority of its judicial system from
the United Kingdom and further stated that the "origins of due process of law are located in English
law." As such, the "United States courts are hardly in a position to call the Queen's Bench a kangaroo court." n117
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Practically speaking, a court will deny recognition only in the extraordinary circumstance where
the entire foreign system lacks adequate due process protections. n118 Indeed, there have been few
cases denying recognition of FMJs based on the argument that the judicial system failed to provide
procedures compatible with due process. With the majority of the case law indicating that the domestic courts will not consider the procedures of individual cases in evaluating whether the original
judgment was rendered in a system that does not comport with due process standards, it is unlikely
that this rule will change. As such, this may be one of the few areas of constitutional implications
arising from the enforcement of FMJs that appears to be uniform.
VI. Due Process Concerns in Domestic Actions Seeking Declaratory Judgment of
Non-Enforceability of a Foreign Country Judgment
Due process issues arise when a judgment debtor wants to beat the judgment creditor to the courtroom, and have a U.S. court declare a FMJ or other foreign country judgment unenforceable. The
language of the Recognition Act only addresses domestic enforcement FMJs; it does not address the
procedures for seeking declaratory judgment that a FMJ is unenforceable. Therefore, it is arguable
that declaratory judgments of unenforceability are outside the scope of the Recognition Act. However, both the Recognition Act and the Revised UFCMJRA define the scope in terms of the FMJ
itself. According to the text of those acts, if the FMJ comports with the requirements of the Act,
then it is covered by the Act. It is not clear whether the scope of the Recognition Act is specifically
limited to claims of enforcement and recognition or if it also includes the declaratory judgment
proceedings that seek to render a FMJ unenforceable.
The application of the Recognition Act to injunctive procedures can affect how the court deals
with personal jurisdiction over the parties. While enforcement proceedings may raise issues of personal jurisdiction over a [*135] judgment debtor, procedures designed to render FMJs unenforceable definitely raise issues of whether a court has personal jurisdiction over the judgment creditor.
In addition, if the judgment creditor is not domiciled in the forum state, service of process as well as
the exercise of personal jurisdiction must comport with the state long arm statutes as well. This adds
an additional layer of non-uniformity to the already muddled FMJ issue.
Two recent cases illustrate the lack of uniformity in this area. Both cases had similar facts but
reached different conclusions: a California court found personal jurisdiction while a New York
court found that it lacked personal jurisdiction.
In Yahoo! Inc. v. La Ligue Contre Le Racisme (LICRA), n119 defendants in the United States
action were the successful litigants in a French action against Yahoo!. In that case, Yahoo! users
violated French law by selling Nazi paraphernalia over the internet. LICRA sent a letter to Yahoo!
at its Santa Clara headquarters, demanding that it stop selling Nazi paraphernalia over the internet.
n120 LICRA then sought a court order requiring Yahoo! to stop allowing its users to sell Nazi paraphernalia on its website to users in France. The French Court issued a cease and desist order to
Yahoo!. The order also imposed monetary penalties, payable to LICRA and others. n121
In anticipation of U.S. enforcement, Yahoo! filed suit in federal court in California seeking declaratory judgment that the French order is unenforceable because it violated Yahoo!'s First Amendment rights. n122 LICRA moved to dismiss for lack of personal jurisdiction, among other things.
The only connection LICRA had with California was the letter it sent to Yahoo! prior to filing the
French lawsuit. A Ninth Circuit court found that LICRA was subject to California jurisdiction. It
held that the trial court's exercise of personal jurisdiction over LICRA comported with the constitu-
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tional restraints of due process. In addition, since the California long arm statute allowed for the exercise of personal jurisdiction subject only to constitutional limitations, exercise of personal jurisdiction over LICRA was proper. n123
Although the Court did not refer to the California Uniform Foreign Money-Judgments Recognition Act in its analysis of the personal jurisdiction issue, it did refer to it in determining whether the
French order fell within the statute's scope. n124 Specifically, the Court stated that although the
California statute does not expressly authorize enforcement of [*136] injunctions, "neither does
[it] prevent enforcement of injunctions." n125
Unfortunately, the court focused on the fact that the French order was an injunction, not a final
judgment. It did not directly address the issue of whether actions seeking declaratory judgment that
a foreign country judgment be unenforceable are within the scope of the California statute. Nevertheless, it is clear that, according to the Ninth Circuit, actions seeking declaratory relief from foreign country judgments might be within the scope of California's Uniform Foreign Money-Judgments Recognition Act.
In New York, however, a state court reached the opposite conclusion on very similar facts. In
Ehrenfeld v. Mahfouz, n126 a foreign money judgment creditor successfully thwarted a state lawsuit attempted by the foreign country judgment debtor to render the FMJ unenforceable. In this case,
the U.S. plaintiff was the judgment debtor in an English Case. Like the plaintiff in Yahoo!, Mr.
Ehrenfeld filed suit in a U.S. court seeking declaratory judgment of unenforceability of the foreign
country judgment. n127 Furthermore, like the defendant in Yahoo!, the judgment creditor moved to
dismiss the New York action for lack of personal jurisdiction. The court ruled that it lacked personal
jurisdiction over the defendant because jurisdiction based on telephonic or letter communications
does not comport with New York's statutory long arm requirements. n128 In its ruling, the court
specifically addressed the Yahoo! holding, stating that there were "fundamental differences between
the New York and the California long arm statutes."
These new cases place California and New York in the unusual position of having intrastate
non-uniformity regarding due process requirements in foreign country enforcement procedures.
California now appears to be more restrictive than New York in exercising personal jurisdiction in
FMJ enforcement procedures, but less restrictive in exercising personal jurisdiction in cases seeking
non-enforcement of FMJs. This is due to California's belief that enforcement of FMJs should be
subject to due process, combined with the fact that the states' statutory requirements for the exercise
of personal jurisdiction differ. The non-uniformity is also due to the fact that states may look to
their FMJRA in establishing the process for foreign country judgment debtors seeking declaratory
relief, while others will not. Again, this inconsistency adds another layer of ambiguity to the process
of domestic enforcement of foreign country judgments. Despite the word "uniform" in the statutes'
titles, their enforcement is anything but.
[*137]
VII. Two Proposals for Unification
After over forty years of implementation, the inconsistencies between the states in their recognition
and enforcement of FMJs became difficult to ignore. The NCCUSL, the American Bar Association
(ABA), and the American Law Institute (ALI) all recognized that the confusing variation among the
states in their enforcement of FMJs might compel Congress to create a national standard preempting
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state law regarding this issue. The ALI embraced the idea of a federal statute. n129 The NCCUSL
and the ABA took a different approach, opining that the enforcement of foreign judgments, whether
from a sister-state or from a foreign nation, is a matter of state law, appropriately left to the jurisdiction of the state courts. n130
A. Proposal for Uniformity Among the States; Modification of the Uniform Recognition Act
In a study report, the NCCUSL stated that the Recognition Act, while not created primarily for unification, actually did create a "considerable degree of uniformity as to the enforcement of foreign
country judgments in the United States." n131 However, the NCCUSL understood that the Act's
failure to address certain issues, combined with textual ambiguities, have caused a lack of uniformity in state law. n132
In response, the NCCUSL sought to address this lack of uniformity as a primary issue and undertook to revise the Recognition Act. In July 2005, it finalized its revision of the "62 Recognition
Act, and renamed it the Uniform Foreign-Country Money Judgments Recognition Act of 2005 ("05
Recognition Act). This version was also approved and adopted by the American Bar Association.
The drafters of the "05 Recognition Act intended to clarify the provisions of the "62 Recognition Act, while maintaining its basic rules and approaches. n133 The "05 Recognition Act set out
the procedure for seeking recognition of a foreign-country money judgment under the Recognition
Act and clarified and expanded upon the grounds for denying recognition. It also allocated the burden of proof with regard to establishing application of the Act and the grounds for denying recognition, and established a statute of [*138] limitations for recognition actions. n134
As noted above, the term "Foreign Money Judgment" was changed to "Foreign Country Money
Judgment" in the Act's title. In addition, the terms "foreign judgment" and "foreign state" were
changed to "foreign-country judgment" and "foreign country" in order to clarify that the "05 Act
does not apply to recognition of sister-state judgments. n135 This is one of the fundamental clarifications in the revision. It makes clear that the "64 Enforcement Act only applies to the enforcement
of sister-state judgments, and the "05 Recognition Act only applies to recognition of judgments
from foreign nations. In other words, the "05 Recognition Act requires a full-blown domestic action
for the recognition of a FMJ. n136 In that respect it and the "64 Act are mutually exclusive. n137
This sweeping statement that the Enforcement Act and the Recognition Act are mutually exclusive directly conflicts with previous jurisprudence. It effectively ignores all of the state court rulings
that rely upon and endorse enforcing a foreign country judgment using the method described in the
state version of the "62 Enforcement Act. n138 In addition, the statements that the two Acts are
mutually exclusive are located not in the text, but in the comments section. Because the comments
section will probably not be adopted as part of any state statute, courts will not have notice of this
intended change.
Compounding the confusion regarding the relationship between the Enforcement and Recognition Acts is the "05 Recognition Act's persistent reference to full faith and credit and sister-state
judgments. Despite their awareness of this confusion, the drafters of the "05 Recognition Act included language stating that any FMJ meeting the criteria of the "05 Recognition Act is "(1) conclusive between the parties to the same extent as the judgment of a sister state entitled to full faith and
credit in this state would be conclusive; and (2) enforceable in the same manner and to the same extent as a judgment rendered in this state." n139 Therein lies the problem. This is the very language
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courts have relied on to link the Enforcement Act and the [*139] Recognition Act together. This
is also the language that courts have used to indicate that a separate action is not required for the
enforcement of FMJs. n140 Unless this language is removed, the chaos may never end. Even if the
states quickly adopt the "05 Recognition Act, there will be a host of litigation resulting in lag time
before the local courts sort out the details. In our global economy, we may not be able to afford the
time.
B. Proposal for Uniformity Through Federal Legislation
1. Background and Scope of the Proposal
As foreshadowed by the Prefatory Note to the "64 Enforcement Act, which indicates that
non-uniformity among the states in enforcing sister-state judgments may cost the state courts their
jurisdiction to hear these cases, n141 the ALI believes the time has come for the federal government
to enact legislation to deal with the enforcement of FMJs. n142 Initially, the State Department approached the ALI to help draft a federal statute that would satisfy the requirements of the Proposed
Hague Convention on the Uniform [*140] Recognition of Foreign Judgments. When the Hague
efforts failed, n143 members of the ALI believed that federal regulation was a viable solution to the
problem of non-uniform enforcement of FMJs among the states.
The ALI believes that state adoption of a uniform law has not resulted in adequate uniformity.
Even modifying a model statute would not solve the problem. Whereas state adoption of a model
uniform law was voluntary, and did not guarantee uniformity, federal regulation would ensure the
uniform enforcement of FMJs in all U.S. courts.
The ALI believes that federal legislation is the proper means to "address a national problem
with a national solution." n144 The ALI envisions that the federal legislation would preempt all
state law governing enforcement of FMJs, although both state and federal courts would enjoy concurrent jurisdiction over the subject matter (but a defendant may remove an action initiated in state
court to federal court). n145
In April 2005, the ALI published a Proposed Final Draft of the Recognition and Enforcement of
Foreign Judgments: Analysis and Proposed Federal Statute (the ALI statute). This statute, like the
"05 Recognition Act, sets uniform standards for the recognition and enforcement of foreign country
judgments. Unlike the "05 Recognition Act, the scope of the ALI statute encompasses some
non-money judgments. n146 In addition, the ALI statute clarifies some provisions overlooked by
the NCCUSL, but failed to modify one important term: "foreign judgment." In addition, it did not
thoroughly address the constitutional issues associated with the proposed procedures for enforcement, nor did it review the constitutional implications of federal regulation of foreign judgments.
2. Constitutional Implications of the ALI Proposed Federal Legislation
Although foreign country judgment recognition may be considered a federal issue, the United
States Supreme Court has never held that recognition of FMJs falls outside the ambit of state regulation. The Supreme Court has also never expressly indicated whether this issue is a matter of state
or federal law. n147 Thus, Johnston v. Compagnie Generale Transatlantique is still good law. n148
In addition, although the ALI believes [*141] that its federal statute is constitutional, the comments come to this conclusion with little to no constitutional analysis. n149 Other commentators
have come to the opposite conclusion also without concrete analysis. n150 The NCCUSL believes
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the recognition and enforcement is best left to the states, but the ALI is equally convinced that enforcement of foreign judgments lies squarely within the realm of federal control. n151
Interestingly, the ALI statue does not directly address the constitutional basis for allowing the
recognition and enforcement of FMJs through its registration process. As stated above, the comment
regarding registration refers to 28 U.S.C. § 1963, whose constitutionality was challenged in Dichter
v. Disco Corp. n152 In that case, the judgment debtor challenged the constitutionality of an Ohio
registration of a Texas (sister-state) judgment. The judgment debtor argued that since he did not reside in Ohio, and had no property there, enforcement of the sister-state judgment violated his due
process rights. n153 The court noted that since registration of the judgment effectively creates a
new judgment in the local court, the registration arguably extends the jurisdiction of the original
forum; however, it ultimately found the defendant's argument unconvincing. n154 In rejecting constitutional due process arguments, the court held that:

While there may well be constitutional limitations on registration of judgments under the statute,
personal jurisdiction in the court of registration upon the date of registration is not one of them... .
He obtained the process that was due him in the Texas action, and our lack of personal jurisdiction
... is simply irrelevant." n155
Importantly, the court based its holding on the fact that "with respect to jurisdiction requirements,
[the federal registration process for recognizing and enforcing sister-state judgments is] applicable
only to original actions brought in the federal courts." n156 The court's holding rested on the fact
that the original action occurred in a United States federal court. Extending this to justify the constitutionality of a registration process for enforcing judgments rendered in a foreign country seems
contrary to the underlying [*142] basis for the holding itself.
Since the constitutionality of the streamlined registration procedure appears to be based on registering other U.S. judgments (which are presumed to have been obtained in compliance with the
due process requirements), then extending this process to foreign country judgments may not provide the same protections granted by our Constitution. The number of defenses allowed a person
challenging recognition or enforcement of a FMJ is much larger than number of defenses to the validity of a sister-state judgment. n157 In addition, since all recognized judgments "shall be binding"
on all other U.S. courts, it appears that any state may recognize a FMJ. This approach would possibly force a state to recognize a FMJ even though the judgment creditor had no property within the
state. As such, the constitutionality of the registration process will increase litigation.
VIII. Conclusion
A. Comparison of the Problems Raised in the Two Approaches and Analysis of Unresolved Issues
Recall that both the "64 Enforcement Act and the "62 Recognition Act referred to "foreign judgments," but the former intended to address domestic, sister-state judgments, and the latter addressed
judgments from a foreign country. Because "foreign judgment" became a term of art generally used
in connection with recognition and enforcement of sister-state judgments, the NCCUSL recognized
and remedied this source of confusion. In the "05 version of the Recognition Act, the NCCUSL
changed the term to "foreign country money judgment" in order to clarify the ambiguity. n158
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However, the ALI version continued to use the terms "foreign state" and "foreign judgment" when
referring to judgments rendered in foreign nations. This continued use of an alternative meaning to
"foreign" unnecessarily perpetuated the ambiguity. Despite this flaw, the ALI statute effectively
clarified other substantive ambiguities that the "05 Recognition Act ignored.
Domestic recognition of a FMJ by a sister state is an unsettled issue. None of the NCCLU's
Uniform Acts address the effect of domestic recognition of a FMJ by a sister state. The ALI statute
clarifies that only one domestic recognition action is required. Once one U.S. court decides the issue
of recognition, that determination is binding on all other U.S. jurisdictions. n159
[*143] Recall that under both versions of the NCCUSL Recognition Act, as adopted by the
states, FMJs rendered under a "system that does not provide impartial tribunals or procedures compatible with the requirements of due process of law" must be refused recognition. n160 As mentioned above, judgment creditors attempted to invoke this defense to enforcement of any FMJ where
the procedure exercised by the foreign court would not have comported with U.S. due process procedures. n161 The courts, however, have consistently held that a foreign court system does not violate due process simply because its procedural rules differ from ours, and that the test is whether
the procedure violates our idea of fundamental fairness. n162 Despite this, whether a foreign court
system comported with "due process" continued to be a hotly litigated issue. n163 The ALI statute
clarified this issue by creating mandatory non-recognition for foreign country judgments "rendered
under a system that does not provide impartial tribunals or procedures compatible with fundamental
principles of fairness." n164
The ALI statute also clarified the process for enforcement of FMJs as well as the requirements
for a domestic court's exercise of personal jurisdiction over the domestic defendant. Under the ALI
statute, a party may seek enforcement of any eligible foreign country judgment by initiating a civil
action. n165 If a party seeks enforcement by means of a civil action, the domestic court must have a
basis for exercising personal jurisdiction over the defendant. However, the standards for exercising
personal jurisdiction are relaxed. The ALI statute allows for the exercise of personal jurisdiction
either based on the standards of International Shoe or based on quasi in rem jurisdiction over a
judgment debtor who has assets in the state. n166
Even so, the statute explicitly states that these are the only two means of exercising personal jurisdiction over a defendant. The ALI Reporters Comments expressly reject the notion that personal
jurisdiction is not required for recognition or enforcement. n167 In addition, the ALI statute allows
service of process in accordance with the applicable state long arm [*144] statute, federal statute,
or any treaty. n168
If the foreign country judgment is a FMJ, and it was not obtained by default, the party seeking
enforcement has another option to filing an action. Contrary to the NCCLU Recognition Act, the
ALI embraces an abbreviated method for enforcing FMJs. Under the ALI statute, individuals now
have two avenues to seek recognition of FMJs: registration or civil action. n169 Individuals may
register the FMJ with a federal district court. If registration is successful, the FMJ becomes a judgment of the district court. n170 The registration procedure is modeled after 28 U.S.C § 1963 (the
procedures for registration in federal courts, judgments rendered in other federal courts) and the "64
Enforcement Act. As such, registration does not depend on personal jurisdiction of the registering
court over the domestic defendant. However, registration is limited to situations where the judgment
debtor has property subject to the jurisdiction of the court against which the judgment may be en-
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forced. n171 The statute does not discuss the jurisdictional scope of registration of a FMJ by a
judgment debtor.
In addition, because this registration procedure is limited to registration in the federal courts, it
appears that the legislation would not preempt enforcement by registration in state courts. n172 Although the comments to the ALI statute mention the quagmire created as a result of the differing
and conflicting state procedures, it did not expressly foreclose the idea of state registration of FMJs.
n173
The ALI statute appears to address the situation of enforcing foreign judgments that have been
recognized or enforced in other U.S. courts, the NCCUSL, however does not. As noted above, under the ALI statute, a recognition based on registration is transformed into a judgment of that court.
n174 In addition, a decision on recognition based on an action is to be binding on all other U.S.
courts. n175 Since either method results in domestic judgments, they are entitled to full faith and
credit in other states.
The "05 Recognition Act does not address the procedures for recognition and enforcement of a
FMJ in multiple jurisdictions. As such, the following questions are left unresolved:
[*145] 1. What happens when a party seeks recognition of a FMJ by registration in state A,
then wants to seek recognition in state B (which requires recognition by filing a judicial action)?
Must that party then initiate suit in state B?
2. What happens if both state A and state B require recognition by filing an action? Will state B
give full faith and credit to the determination made by state B? Does full faith and credit require
this? Or is recognition of an FMJ (absent treaty or statue stating otherwise) a discretionary issue of
comity for the court to determine?
Notably, neither proposal addresses the subject of declarations of non-enforceability. When
judgment debtor seeks declaratory relief by having a US court rule that the foreign judgment is unenforceable, personal jurisdiction and long arm statute issues arise that (apparently) do not arise in
enforcement proceedings. Is it fair to not require personal jurisdiction over a party opposing recognition, yet require personal jurisdiction over a party opposing non-recognition? It appears that this
discrepancy may not be compatible with our notions of fundamental fairness that the Constitution
guarantees.
B. Suggested Solutions to the Problem
In adopting the "62 Recognition Act, instead of adopting the Uniform Act, the states created versions of the Act that mirrored their contemporary common law practice. The states have been using
these individual and unique procedures for nearly one century. Each state appears satisfied with its
own law. There is no incentive for them to unify. As such, it is unrealistic to assume that the "05
Recognition Act will be adopted in any significant form. Therefore, the states will probably not
champion uniformity.
The only practical way to achieve uniformity among the states in recognizing and enforcing foreign country judgments is through federal legislation preempting state law. However, the ALI proposed federal statute's registration procedure does not afford the proper due process protections. As
noted above, many states have rejected recognition through registration as being unconstitutional,
and seriously lacking the proper safeguards for making sure the FMJ deserves recognition according
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to our notions of fundamental fairness. n176 Indeed, even those states that allow for the registration
of FMJs have questioned the procedure's constitutionality. n177 [*146] Requiring a domestic action as part of the enforcement procedures will assure that only those foreign country judgments that
deserve recognition are enforced.
Requiring an action will not only provide an opportunity for the courts to evaluate the judgment
with respect to the mandatory and permissive grounds for non-recognition, it will also ensure that
U.S. courts treat all parties in similar situations equally and fairly. This assures that defendants, in
recognition and enforcement actions as well as injunctive proceedings, will be treated with equal
due process standards.
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