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PRESIDENTIAL INDEPENDENCE
AND THE POWER OF THE PURSE"

Louis Fisher ™

INTRODUCTION

The power of the purse remains a potent check on presidential actions
in foreign and military affairs. However, political developments over the
past fifty years have blunted this tool in the hands of legislators who are less
able, or less willing, to exercise their constitutional power. With greater
frequency Congress declines to use the purse strings to restrict the President
in foreign affairs. When they do invoke this power and enact legislation to
restrict the President, often the statutory language is nonbinding or so
deferential to executive power that Presidents can, merely by issuing a
certification, pursue executive goals with relatively little concern about
legislative action. This legislative pattern does more than weaken Congress.
It undermines public control, the system of checks and balances, and
constitutional government.

I. CONSTITUTIONAL PRINCIPLES

The power of the purse includes control over all forms of revenue.
Federal agencies "may not spend monies from any source, private or public,
without legislative permission to do so."! The framers were familiar with the
long struggle of the English Parliament in gaining control over the purse.
They knew that English kings tried to rely on extra-parliamentary sources of
revenue for their military expeditions and other activities. Denied money by
Parliament, kings turned to foreign governments and private citizens for
financial support. Because of these transgressions, England lurched into a
civil war and Charles I lost both his office and his head.? The rise of
democratic government is rooted in this legislative control over expenditures.

Although Parliament gained the power of the purse, the power of war

* Presented at a symposium on Foreign Affairs and the Constitution, University of California, Davis,
School of Law, October 11, 1996.

** Senior Specialist in Separation of Powers, Congressional Research Service, The Library of
Congress. The author appreciates a close review and many fine suggestions from David Ackerman,
William C. Banks, Stephen Daggett, Peter Raven-Hansen, and Charles Tiefer.

! Kate Stith, Congress’ Power of the Purse, 97 YALE L.J. 1343, 1345 (1988).

2 See WILLIAM C. BANKS & PETER RAVEN-HANSEN, NATIONAL SECURITY LAW AND THE POWER OF
THE PURSE 11~17 (1994) (explaining early origins of power of the purse); PAUL EINZIG, THE CONTROL
OF THE PURSE 57-62, 100-106 (1959) (explaining historical background to fight over power of the purse).
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remained a monarchical prerogative. William Blackstone, the great
eighteenth-century jurist and author of Commentaries, assigned to the King
absolute power over foreign affairs and war. The king had the right to send
and receive ambassadors, make treaties and alliances, make war or peace,
issue letters of marque and reprisal, command the military, raise and regulate
fleets and armies, and represent the nation in its intercourse with foreign
nations.?

The framers of the U.S. Constitution attempted to avoid the British
history of civil war and bloodshed by vesting the power of the purse squarely
in Congress. Under Article I, Section 9, "No Money shall be drawn from the
Treasury, but in Consequence of Appropriations made by Law." In
Federalist No. 48, James Madison explained that "the legislative department
alone has access to the pockets of the people."* In Article I, Section 8,
Congress is empowered to lay and collect taxes, duties, imposts, and excises;
to borrow money on the credit of the United States; and to coin money and
regulate its value. This power of the purse, said Madison in Federalist No.
58, represented the "most complete and effectual weapon with which any
constitution can arm the immediate representatives of the people, for
obtaining a redress of every grievance, and for carrying into effect every just
and salutary measure."’

The delegates to the Constitutional Convention in Philadelphia
decided to vest in Congress many of Blackstone's royal prerogatives. They
repeatedly expressed their determination to give the power of peace and war
to Congress, not the President.® As James Wilson noted, it was incorrect to
consider "the Prerogatives of the British monarch as a proper guide in
defining the Executive powers. Some of these prerogatives were of a
Legislative nature. Among others that of war & peace, &c."” Although the
President was made Commander-in-Chief, the delegates left to Congress the
power to raise and regulate fleets and armies. Congress was also given sole
power to finance military expeditions. In Federalist No. 69, Alexander
Hamilton argued that the American President was far less threatening than the
King of England because the power of the king "extends to the declaring of

3 See 2 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 237-280 (1803 ed.)
(discussing the English kings' prerogative, which contributed to their royal dignity and constituted
executive power of government).

* THE FEDERALIST NO. 48, at 345 (James Madison) (Benjamin Fletcher Wright ed., 1961) [hereinafter
THE FEDERALIST].

31d. at 391.

6 See 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787 65 (Max Farrand ed., 1937) (hereinafter
Farrand, RECORDS].

7 Id. at 65-66.
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war and to the raising and regulating of fleets and armies."® In contrast, the
Constitution placed those powers expressly with Congress. Thomas Jefferson
praised this transfer of the war power "from the executive to the Legislative
body, from those who are to spend to those who are to pay."® Madison
warned against placing the power of Commander-in-Chief in the same hands
as the power to go to war:

Those who are to conduct a war cannot in the nature of
things, be proper or safe judges, whether a war ought to be
commenced, continued, or concluded. They are barred from
the latter by a great principle in free government, analogous
to that which separate the sword from the purse, or the
power of executing from the power of enacting laws.'

Madison's understanding of the war power and the power of the
;purse was widely accepted. At the Philadelphia convention, George Mason
urged that the "purse & the sword ought never to get into the same hands
< whether Legislative or Executive>."!! Madison told the delegates at the
Virginia ratification convention: "The sword is in the hands of the British
King; the purse in the hands of the Parliament. It is so in America, as far as
any analogy can exist. "2

The congressional power of the purse, while broad, is not unlimited.
Congress cannot use appropriations bills to enact bills of attainder," to
restrict the President's pardon power, or to establish a national religion.'s
The Constitution prohibits Congress from diminishing the salaries of the
President or federal judges.'® Congress would exceed its constitutional
authority if it "refused to appropriate funds for the President to receive

* THE FEDERALIST, supra note 4, at 446,

? 5 THE WRITINGS OF THOMAS JEFFERSON 123 (Paul Leicester Ford ed., 1895).

% 6 THE WRITINGS OF JAMES MADISON 148 (Gaillard Hunt ed., 1906).

! Farrand, RECORDS, supra note 6, at 13--40.

12 3 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL
CONVENTION 393 (Jonathan Elliot ed., 2d ed. 1888).

3 See United States v. Lovett, 328 U.S. 303, 306 (1946) (holding that Urgent Deficiency
Appropriation Act of 1943, Section 304, is a bill of attainder prohibited by Constitution); Blitz v.
Donovan, 538 F.Supp. 1119, 1125-26 (D.D.C. 1982) (holding amendment to appropriations bill which
proscribed use of appropriated funds as unconstitutional). See generally Peter Raven-Hansen & William
C. Banks, Pulling the Purse Strings of the Commander in Chief, 80 VA. L. REv. 833, 883-89 (1994)
(citing Lovert as example of unconstitutional bill of attainder).

4 See Hart v. United States, 118 U.S. 62, 66-67 (1886) (holding that presidential pardon set aside
congressional resolution); United States v. Klein, 80 U.S. (13 Wall.) 128, 148 (1871) (holding that
Congress cannot change effect of presidential pardon).

15 See Flast v. Cohen, 392 U.S. 83, 104-05 (1968) (establishing Establishment Clause of First
Amendment as specific Constitutional limitation upon Congress' exercise of taxing and spending power).

16 See U.S. CoNsT. art. II, §1, and art. III, §1; United States v. Will, 449 U.S. 200 (1980).
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foreign ambassadors or to make treaties."!” It is often said that Congress, in
adding conditions and provisos to appropriations bills, may not achieve
unconstitutional results. But this merely restates the issue. The types of
conditions that are unconstitutional are unclear. It is false to assume that
conditions on appropriations bills are proper for domestic legislation, but
impermissible for legislation governing foreign affairs and the war power.
In both foreign and domestic affairs, Presidents acknowledge that Congress
can use conditions to tailor its spending power.!®

The scope of congressional power does not change simply because
legislation affects the President's role as Commander-in-Chief. The President
is empowered "to direct the movements of the naval and military forces
placed by law at his command, and to employ them in the manner he may
deem most effectual to harass and conquer and subdue the enemy."! The
discretion accorded to the President is substantial, but it is the power placed
by law at his command. On a number of occasions, Congress has used its
power of the purse to halt military operations.

II. STATUTORY RESTRICTIONS

Through its prerogative to authorize programs and appropriate funds,
Congress can define and limit presidential power by withholding all or part
of an appropriation.?? It may attach "riders" to appropriations measures to
proscribe specific actions.? It has become the custom in Congress to admit
certain "limitations" in an appropriations bill. Since Congress, under its
rules, may decline to appropriate for a purpose authorized by law, "so it may
by limitation prohibit the use of the money for part of the purpose while
appropriating for the remainder of it."?

It is sometimes argued that the power of the purse is ineffective in

17 Stith, supra note 1, at 1351, However, the House of Representatives may deny appropriations to
implement treaties, see LOUIS FISHER, CONSTITUTIONAL CONFLICTS BETWEEN CONGRESS AND THE
PRESIDENT 234-39 (4th ed. 1997) (pointing out congressional limits under treaty power).

18 See Louls HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION 114 (1972) (presidential acceptance
that spending decisions are entrusted to Congress); Louis HENKIN, FOREIGN AFFAIRS AND THE US
CONSTITUTION 115 (Clarendon Press 1996) (1972) (discussing Congress's power of the purse and of
appropriations).

' Fleming v. Page, 50 U.S. (9 How.) 602, 614 (1850).

2 See Michael J. Glennon, Strengthening the War Powers Resolution: The Case for Purse-Strings
Restrictions, 60 MINN. L. Rev. 1, 28-30 (1975); Garry J. Wooters, The Appropriations Power As a Tool
of Congressional Foreign Policy Making, 50 B.U. L. Rev. 34 (Special Issue 1970); Eli E. Nobleman,
Financial Aspects of Congressional Participation in Foreign Relations, 289 ANNALS 145 (1953).

2! Riders are amendments that are not germane, or pertinent, to the subject of a bill. CONGRESS A TO
Z, CQ's ReaDY REFERENCE ENCYCLOPEDIA 358 (1988).

2 Louis Fisher, The Authorization-Appropriation Process in Congress: Formal Rules and Informal
Practices, 29 CatH. U. L. Rev. 51, 73 (1979).
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restraining presidential wars. Senator Jacob Javits said that Congress “can
hardly cut off appropriations when 500,000 American troops are fighting for
their lives, as in Vietnam."? The short answer is that Congress can and has
used the power of the purse to restrict presidential war power. If members
of Congress are worried about American troops fighting for their lives in a
futile war that is unrelated to American national interests, those lives are not
protected by voting for continued funding. The proper and sensible action
is to terminate appropriations and bring the troops home. Members need to
make that case to their constituents. It can be done.

Congress used the power of the purse to end the war in Vietnam.*
In 1976, by adopting the Clark amendment,” Congress prohibited the Central
Intelligence Agency (CIA) from operating in Angola other than to gather
intelligence. Legislation also prohibited the CIA from conducting military or
paramilitary operations in Angola and denied any appropriated funds to
finance directly or indirectly any type of military assistance to Angola.?

Beginning in 1982, Congress drafted increasingly tighter language to
prohibit the use of appropriated funds to assist the Contras in Nicaragua. In
1986, Congress placed language in an appropriations bill to restrict the
President's military role in Central America by stipulating that U.S.
personnel "may not provide any training or other service, or otherwise
participate directly or indirectly in the provision of any assistance, to the
Nicaraguan democratic resistance pursuant to this title within those areas of
Honduras and Costa Rica which are within 20 miles of the border with
Nicaragua."? The statute defined U.S. personnel to mean "any member of
the United States Armed Forces who is on active duty or is performing
inactive duty training" and any employee of any department, agency, or other
component of the executive branch.®? The clear purpose was to prevent
military activities in Honduras and Costa Rica from spilling over into
Nicaragua. The Reagan Administration never offered any constitutional
objections to this statutory restriction.

Statutory restrictions were again used in 1991, when Congress
authorized President Bush to use military force against Iraq. The statutory
authority was explicitly linked to UN Security Council Resolution 678, which
was adopted to expel Iraq from Kuwait.? Thus, the legislation did not

B Jacob K. Javits, The War Powers Resolution and the Constitution: A Special Introduction, in THE
PRESIDENT'S WAR POWERS: FROM THE FEDERALISTS TO REAGAN 3 (1984).

24 See discussion infra Section III.

25 See Pub. L. No. 94-329, 90 Stat. 757, § 404 (1976)).

2 See Pub. L. No. 94-21, 90 Stat. 166 (1976); 90 Stat. 776, § 109 (1976).

2 Pub. L. No. 99-591, 100 Stat. 3341-307, § 216(a) (1986).

B Id. § 216(b).

2 See 50 U.S.C. § 1541 (1994) (original version at Pub. L. No. 102-1, 105 Stat. 3 (1991)).
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authorize any wider action, such as using U.S. forces to invade and occupy
Iraq, perhaps by reaching as far into the country as Baghdad. Two years
later, Congress established a deadline for U.S. troops to leave Somalia. No
funds could be used for military action after March 31, 1994, unless the
President requested an extension from Congress and received express
statutory authority.®® From 1993 to 1995, Congress considered, but
discarded, language to prohibit the use of appropriated funds for the invasion
of Haiti and the deployment of U.S. ground troops to Bosnia.?!

Congress has ample authority to control covert funding. The CIA
uses a contingency fund to initiate covert operations before notifying
Congress. If administrations abuse this authority and claim a constitutional
right not to notify Congress, even within forty-eight hours or some minimal
period, Congress can abolish the contingency fund and force the President to
seek congressional approval in advance for each covert action.®

With regard to war powers in general, Congress may pass a
concurrent resolution (not subject to the President's veto) stating that it shall
not be in order in either House to consider any bill, joint resolution or
amendment that provides funding to carry out any military actions
inconsistent with an enabling statute, such as the War Powers Resolution.
Under the ruling of INS v. Chadha,* concurrent resolutions may not direct
the President or the executive branch, but they can control the internal
procedures of Congress.

These examples cover statutory and legislative approaches. Congress
can also use the power of the. purse to prevent the President from making
financial commitments thtough treaties and executive agreements. A dispute
over the Spanish Bases Treaty of 1976 prompted the Senate, in its Resolution
of Advice and Consent, to insist that the sums referred to in the treaty "shall
be made available for obligation through the normal procedures of the
Congress, including the process of prior authorization and annual
appropriations."* Although the administration had wanted the treaty to serve
as the authorization, the Senate resolution guaranteed congressional
involvement for the authorizing and appropriating committees of both
chambers. When the Spanish Bases Treaty was replaced by an executive
agreement in 1982, the executive agreement stipulated that the supply of
defense articles and services were subject to "the annual authorizations and

3 See 50 U.S.C. § 1541 (1994) (original version at Pub. L. No. 103-109, 107 Stat. 1476,
§ 8151(b)(2)(B) (1993)).

3t See discussion infra Sections V, VI,

32 See BANKS & RAVEN-HANSEN, supra note 2, at 71, 104.

3 See 462 U.S. 919 (1983).

34 FISHER, supra note 17, at 239,
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appropriations contained in United States security assistance legislation. "*
In short, negotiators can negotiate as they like, but the level of assistance
depends on congressional action.

IIl. VIETNAM

During the Vietnam War the federal courts were asked to decide
whether Congress, by appropriating money for the Defense Department, had
sanctioned the President's war policy. A State Department memorandum in
1966 argued that Congress had shown its support for the war policy of the
Johnson administration by enacting the necessary appropriations, claiming
that defense appropriations constituted "a clear congressional endorsement
and approval of the actions taken by the President.”

In 1968, a federal district judge rejected the notion that Congress had
been forced against its better judgment to appropriate money for military
operations in Vietnam.*” Congress had the power—both political and
constitutional—to terminate military action. The court could not "infer that
courage is lacking among the members of Congress, should the majority of
the elected representatives of the people conclude to take such action."*® Nor
did a federal judge in 1970 believe that defense appropriations had been
"extorted by the exigencies created by presidential seizures of combat
initiatives. ">

Expert witnesses advised the courts that House and Senate rules
prohibited major declarations of policy in appropriations bills and proscribed
the addition of substantive legislation to appropriations bills.* The experts
further noted that some legislators had voted for military appropriations not
because they endorsed the war policy but because they felt an obligation to
support American soldiers already committed to battle.*! Initially the courts
were unimpressed by this line of argument. A district judge remarked in
1970: "That some members of Congress talked like doves before voting with

3.

3 Leonard C. Meeker, The Legality of United States Participation in Defense of Viet-Nam, 54 DEP'T
ST. BULL. 474, 487 (1966).

37 See Velvel v. Johnson, 287 F.Supp. 846, 852-53 (D. Kan. 1968) (dismissing plaintiff's claim
requesting declaratory judgment that Vietnam War without Congressional declaration was
unconstitutional).

3 Id. at 853.

3 Orlando v. Laird, 317 F. Supp. 1013, 1018 (E.D. N.Y. 1970). See also Davis v. Laird, 318 F.
Supp. 478, 481 (W.D. Va. 1970) (noting Congress's active participation in Vietnam War); Orlando v.
Laird, 443 F.2d 1039, 1042 (2d Cir. 1971) (stating that Congress and Executive took mutual action of
military operations in Southeast Asia).

40 See Berk v. Laird, 317 F.Supp. 715, 718 (E.D.N.Y. 1970) (testimony of Professor Richard
F. Fenno, Jr.).

41 See id. at 721 (testimony of Professor Don Wallace, Jr.).
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the hawks is an inadequate basis for a charge that the President was violating
the Constitution in doing what Congress by its words had told him he might
do . . . The entire course of legislation shows that Congress knew what it was
doing, and that it intended to have American troops fight in Vietnam."*

Members of the judiciary began to backtrack from the proposition
that Congress could indirectly endorse a war simply by appropriating funds.
Federal appellate judge Arlin Adams, in 1972, said that such a determination
would require the interrogation of legislators regarding the intent behind their
votes, followed by a synthesis of the various replies.** He concluded that it
would be impossible to gather and evaluate such information.* Federal
appellate judges Charles Wyzanski and David Bazelon, who had earlier
accepted appropriations acts as an expression of congressional consent,
reversed their positions by 1973, for they could now no longer be

unmindful of what every schoolboy knows: that in voting to
appropriate money or to draft men a Congressman is not
necessarily approving the continuation of a war no matter
how specifically the appropriation or draft act refers to that
war. A Congressman wholly opposed to the war's
commencement and continuation might vote for the military
appropriations and for the draft measures because he was
unwilling to abandon without support men already fighting.
An honorable, decent, compassionate act of aiding those
already in peril is no proof of consent to the actions that
placed and continued them in that dangerous posture. We
should not construe votes cast in pity and piety as though
they were votes freely given to express consent.*s

These issues debated in court are now clarified by the War Powers
Resolution of 1973, which expressly provides that defense appropriations do
not, by themselves, endorse a military policy. The authority to introduce
armed forces into hostilities, or into situations where circumstances indicate
involvement, may not be inferred from any provision of law—including any
provision contained in any appropriations act—unless the provision

‘2 See Berk v. Laird, 317 F.Supp. at 724, 728. See also DaCosta v, Laird, 448 F.2d 1368, 1369 (2d
Cir. 1971) (finding that even with repeal of Gulf of Tonkin Resolution sufficient legislative action existed
to ratify Executive's measures).

“ See Atlee v. Laird, 347 F.Supp. 689, 689-92 (E.D. Pa. 1972).

4 See id. at 706.

% Mitchell v. Laird, 488 F.2d 611, 615 (D.C. Cir. 1973). See also Massachusetts v. Laird, 327 F.
Supp. 378, 381 (D. Mass. 1971) (Wyzanski's earlier position); Campen v. Nixon, 56 F.R.D. 404, 406
(N.D. Cal. 1972) (explaining ambivalent quality of defense appropriations).
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specifically authorizes the introduction of troops.*

Congress began to use statutory language to restrict military
operations in Southeast Asia. The Cooper-Church amendment in 1971
provided that "none of the funds authorized or appropriated pursuant to this
or any other Act may be used to finance the introduction of United States
ground combat troops into Cambodia, or to provide United States advisers to
or for Cambodian military forces in Cambodia. ¥

The major appropriations battle erupted in 1973. President Nixon's
basis for military operations in Vietnam seemed to have disappeared with the
signing of a cease-fire agreement in Paris on January 27, 1973, and the
scheduled withdrawal of all American troops by the end of March. Congress
had already repealed the Gulf of Tonkin Resolution.”® No longer could
Nixon cite the Resolution as statutory authority for the war. Yet he continued
a massive bombing operation in Cambodia. When a supplemental
appropriations bill reached the House floor in May 1973, Congressman
Clarence Long offered an amendment to prohibit the use of any funds
authorized by the bill to support directly or indirectly U.S. combat activities
in, over, or from off the shores of Cambodia.* The amendment was
adopted, 224 to 172.°° The Senate passed an even stronger amendment,
forbidding the use of any funds to support combat activities in Cambodia or
Laos (a restriction covering not only the supplemental funds but funds made
available by previous appropriations).> A point of order was raised against
this amendment on grounds of germaneness, because it affected funds not in
the supplemental bill, but by a vote of 55 to 21 the Senate voted that the
amendment was germane.” The bill presented to Nixon included the Senate
version.

Nixon vetoed the bill, claiming that the "Cambodian rider" would
destroy the chances for a negotiated settlement in Cambodia.®® He also
warned that nine agencies, dependent upon funds in the bill, would soon
exhaust their authority to pay the salaries and expenses of their employees.**
The threat was clear: the wheels of government would grind to a halt if

46 See 50 U.S.C. § 1547 (original version at Pub. L. No. 93-148, 87 Stat. 558, § 8(a) (1973)).

47 Pub. L. No. 91-653, 84 Stat. 1943, § 7(a) (1971).

“8 See Joint Resolution of Aug. 10, 1964, Pub. L. No. 88-408, 78 Stat. 384, repealed by Pub. L. No.
91-672, 84 Stat. 2055, § 12.

49 See 119 CONG. REC. 15,318 (1973) (statement of Rep. Long).

0 See id. at 15,323.

31 See id. at 17,124.

%2 See id. at 17,140; see also Louis FISHER, PRESIDENTIAL SPENDING POWER 110-18 (1975) (discussing
further details on funding dispute).

3 See Veto of the Supplemental Appropriations Bill Containing a Restriction on United States Air
Operations in Cambodia, Pus. PAPERS 622 (June 27, 1973).

3 See id.
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Congress insisted on presenting objectionable statutory language to the
President.

The issue of the appropriations power was now firmly joined.
Congress could argue that the restrictions in the supplemental bill represented
a legitimate effort to limit the President's ability to wage war and to commit
the nation to vast expenditures. If Nixon refused to acknowledge
congressional preeminence in matters of the purse, legislators could have held
him responsible for the paralysis of agency operations. In this raw, high-
noon confrontation, Congress backed off and failed to override Nixon's veto.,
A revised bill delayed the cutoff of funds from June 30 to August 15, 1973,
in effect giving the President freedom to bomb Cambodia for another forty-
five days—which is what he did. But at least Congress, by entering into this
accommodation, succeeded in using its power of the purse to conclude
military operations in Southeast Asia.

The "August 15 Compromise” aborted several cases that were in
federal court. In a decision of July 25, 1973, a federal judge in New York
held that Congress had not authorized the bombing in Cambodia.> The fact
that Congress could not muster a two-thirds majority to override the
President's veto should not, he said, be interpreted as an affirmative grant of
authority.® This decision was later reversed, in part because an appellate
court held that the August 15 date did indeed constitute congressional
approval of the bombing.”” In other decisions, the courts accepted the
compromise date as evidence that the two political branches were no longer
in resolute conflict. For that reason, the courts did not need to act as referees
between Congress and the President.®

Congress succeeded in invoking its power of the purse to end the war
in Vietnam, but only after escalating financial costs and military casualties
tore the country apart. At various points legislators could have used the
purse to constrain or terminate the war, but generally they left the scope of
the hostilities to the President. Only sustained public opinion forced
Congress to vote for a cut-off of funds. Even with substantial majorities in
each House opposed to the war, legislators learned that they needed a two-
thirds majority in both chambers to override a presidential veto. Congress
could not muster an extraordinary majority. That experience underscores the
need for Congress to use the power of the purse not merely to control

% See Holtzman v. Schlesinger, 361 F.Supp. 553, 563 (E.D. N.Y. 1973), rev'd, 484 F. 2d 1307 (2d
Cir. 1973). Holtzman v. Schiesinger, 361 F.Supp. 553 (E.D.N.Y. 1973), was stayed by 414 U.S. 1304,
1316, 1321.

36 See 361 F.Supp. at 563-65.

%7484 F.2d at 1313-14.

3% See Drinan v. Nixon, 364 F. Supp. 854, 860-61, 864 (D. Mass. 1973) (noting involvement of courts
was unnecessary because of Congress's actions).
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ongoing military operations but to prohibit anticipated military actions that
lack congressional and public support.

IV. THE IRAN-CONTRA AFFAIR

Of all the revelations emanating from the Iran-Contra hearings in
1987, the most startling constitutional claim was the assertion that Congress
cannot control foreign affairs by withholding appropriations. Some Reagan
administration officials argued that if Congress prohibits the use of
appropriations for foreign policy objectives—as it did with the Boland
amendment—the President can nevertheless pursue his goals by soliciting
funds from the private sector and from foreign countries.®® If one well dries
up, tap another. This theory, with roots dating back to Charles I, has
profound implications for executive-legislative relations and constitutional
government.

Beginning in 1982, Congress adopted a variety of statutory directives
to restrict the Reagan administration's assistance to the Contras in Nicaragua.
Language added to a continuing resolution in 1982 prohibited the Central
Intelligence Agency or the Department of Defense from furnishing military
equipment, military training or advice, or other support for military activities
"to any group or individual, not part of a country's armed forces, for the
purpose of overthrowing the Government of Nicaragua or provoking a
military exchange between Nicaragua and Honduras."® In a report issued on
May 13, 1983, the House Permanent Select Committee on Intelligence
described the statutory curb as ineffective.® The Contras "openly
acknowledged" their goal of overthrowing the Sandinistas and provoking a
"military confrontation."> Congress discovered early in 1984 that the
administration, operating through the CIA, had mined the harbors of
Nicaragua. Congress responded with the following statutory language: "It
is the sense of the Congress that no funds heretofore or hereafter appropriated
in any Act of Congress shall be obligated or expended for the purpose of
planning, directing, executing, or supporting the mining of the ports or
territorial waters of Nicaragua."®

Finally, on October 12, 1984, Congress adopted strict language in the
Boland amendment intended to prohibit all executive assistance of any Kind

3 See, e.g., Iran-Contra Investigation, Joint Hearings Before the Senate Select Comm. on Secret
Military Assistance to Iran and the Nicaraguan Opposition and the House Select Comm. to Investigate
Covert Arms Transactions with Iran, 100th Cong., 1st Sess., vol. 100-7, pt. II, at 37 (1998).

€ Pub. L. No. 97-377, 96 Stat. 1865, §793 (1982).

6 See H. REPT. No. 122, 98th Cong., Ist Sess., pt. 1 (1983).

M atll.

€ Pub. L. No. 98-369, 98 Stat. 1210, §2907 (codified at 22 U.S.C. 2151 (1994)).
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to provide military support to the Contras. Congress intended the language
of this amendment to be all-embracing to prevent any further circumvention
by executive officials:

During fiscal year 1985, no funds available to the Central
Intelligence Agency, the Department of Defense, or any
other agency or entity of the United States involved in
intelligence activities may be obligated or expended for the
purpose or which would have the effect of supporting,
directly or indirectly, military or paramilitary operations in
Nicaragua by any nation, group, organization, movement, or
individual %

Congress perfected this tortured language because the administration
had demonstrated a disposition to exploit every possible loophole; it was the
intention of Congress to close them all. Even with this explicit language,
some legislators suspected that the Reagan administration might find ways to
assist the Contras. During hearings on March 26, 1985, Senator Christopher
Dodd said that there

have been a number of rumors or news reports around this
town about how the administration might go about its
funding of the contras in Nicaragua. There have been
suggestions that it would be done through private parties or
through funneling funds through friendly third nations, or
possibly through a new category of assistance and asking the
Congress to fund the program openly.%

Ambassador Langhorne A. Motley, appearing as the administration's
spokesman, assured Senator Dodd that there would be no attempt to
circumvent the Boland amendment by soliciting funds from private parties or
from foreign governments. Ambassador Motley offered his unqualified
assurance that the Boland amendment would be complied with fully:

Nobody is trying to play games with you or any other
Member of Congress. That resolution stands, and will
continue to stand; and it says no direct or indirect. And that
is pretty plain English; it does not have to be written by any

& Pub. L. No. 98-473, 98 Stat. 1935, §8066(a) (1984).
% Security and Development Assistance: Hearings on S. 660 Before the Senate Comm. on Foreign
Relations, 99th Cong., Ist Sess. 908 (1985) (statement of Sen. Dodd).
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bright, young lawyers. And we are going to continue to
comply with that.®

Ambassador Motley provided similar assurances to the House
Committee on Appropriations on April 18, 1985. He testified that the
administration would not attempt to solicit funds from outside sources to
assist the Contras.” When President Reagan signed the continuing resolution
that contained the strict language of the Boland amendment, he did not issue
a statement claiming that Congress had overstepped its powers and that the
administration would continue its foreign policy course in Nicaragua. The
Attorney General did not challenge the constitutionality of the Boland
amendment. The Office of Legal Counsel in the Justice Department did not
conclude in any internal memorandum or report that the amendment was
invalid or nonbinding.

Nevertheless, at the very moment Ambassador Motley testified before
two congressional committees, executive branch officials were actively
soliciting funds from private parties and from foreign governments to assist
the Contras. Working closely with the White House and the National
Security Council, private citizens raised money from private contributors to
provide military weapons and supplies to the Contras.®® Administration
officials also made repeated efforts to obtain funds from foreign governments,
succeeding with some countries (as with Saudi Arabia) and failing with
others.®® In a misguided moment, Congress even authorized the Secretary of
State in 1985 to solicit contributions from foreign governments for
humanitarian assistance to the Contras.” On the basis of that authority,
Assistant Secretary of State Elliott Abrams solicited $10 million from Brunei
and the money was promptly placed in the wrong account in Switzerland,
never to reach the Contras.”!

Only one document from the administration argued that the Boland
Amendment permitted some executive officials to assist the Contras. Bretton
G. Sciaroni, counsel to the President's Intelligence Oversight Board, issued
a memorandum on September 12, 1985, concluding that the National Security

¢ Id. at 910. At the time he testified, Ambassador Motley was Assistant Secretary of State for Inter-
American Affairs.

7 See Department of Defense Appropriations for 1986: Hearings Before the House Comm.
on Appropriations, 99th Cong., Ist Sess., pt. 2, at 1092 (1985) (statement of Ambassador Motley).

¢ See H.R. REP. NO. 433 and S. ReP. NO. 216, 100th Cong., 1st Sess. 86-103 (1987) (describing
private citizens and their efforts to obtain funds) [hereinafter Iran-Contra Report].

¢ See id. at 38-39, 45, 63, 69-70 (detailing McFarlane's efforts to obtain foreign funds).

™ See Pub. L. No. 99-169, 99 Stat. 1003, § 105(b)(2) (1985).

"1 See Iran-Contra Report, supra note 68, at 148-49, 352-53.
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Council was not covered by the Boland Amendment.”? This memorandum
was never made available to Congress or to the public; its existence was
revealed only after the Iran-Contra affair became public in November 1986.
If the legal analysis in the memorandum is correct, John Poindexter, Robert
McFarlane, Oliver North and other members of the NSC staff could do what
the intelligence community, the Defense Department and "any other agency
or entity" had been prohibited from doing by the Boland Amendient.

The Sciaroni memorandum is deficient in several respects. First,
under the terms of the Boland amendment, the NSC is an "entity .
involved in intelligence activities." The National Security Act provides that
there "is established under the National Security Council a Central
Intelligence Agency."™ How can a subordinate body (the "CIA") be involved
in intelligence activities but not the controlling agency (the "NSC")? Second,
the NSC-CIA relationship is elaborated in Executive Order No. 12333, issued
by President Reagan on December 4, 1981. The order states that the NSC
"shall act as the highest Executive Branch entity that provides review of,
guidance for and direction to the conduct of all national foreign intelligence,
counterintelligence, and special activities [covert operations], and attendant
policies and programs."™ This provides clear recognition that the NSC is
"involved in intelligence activities" within the meaning of the Boland
Amendment. Moreover, as defined in the order, the Director of Central
Intelligence "shall be responsible directly to the President and the NSC."”
The CIA shall "conduct services of common concern for the Intelligence
Community as directed by the NSC."” The principal responsibility for
implementing the order, entitled "United States Intelligence Activities," falls
to the NSC.” Third, even if one rejects this reasoning, the plain fact is that
the NSC under North and company was "involved in intelligence activities."

The idea that North and other members of the NSC could carry out
a covert operation to assist the Contras is inconsistent with another section of
Executive Order No. 12333. No agency except the CIA "may conduct any
special activity [covert operation] unless the President determines that another
agency is more likely to achieve a particular objective."” President Reagan

7 See Joint Hearings Before the Senate Select Comm. on Secret Military Assistance to Iran and the
Nicaraguan Opposition and the House Select Comm. to Investigate Covert Arms Transactions with Iran,
100th Cong., 1st Sess., vol. 100-5, at 1158 (1988) (memorandum from Bretton G. Sciaroni to Robert C.
McFarlane (Sept. 12, 1985)) [hereinafter Iran-Contra Hearings].

3 National Security Act, 50 U.S.C. § 403-3(b)(1)(A) (1982).

74 46 Fed. Reg. 59,941, § 1.2 (1981).

i §1.5.

" 1d. § 1.8(.

TId. §3.2.

®Id. § 1.8(e).
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never determined that the NSC should conduct a covert action to replace the
CIA. Such a determination would have deliberately undermined the Boland
Amendment, shifting the operating responsibility from an agency proscribed
by law to one that attempts, by stealth and proxy, to achieve an end
prohibited by Congress.

Had Reagan used the NSC as a substitute for the CIA, I think he
would have committed an impeachable offense. Also impeachable would
have been the attempt to conduct foreign policy by using private and foreign
funds. Such funds may be used to finance governmental programs, but only
when expressly authorized by Congress. Statutes have created trust funds to
receive gifts from the private sector” and from foreign governments.® Gift
funds must be placed in the Treasury Department and spent only for objects
defined by Congress.®! The purpose is to "ensure that the executive branch
remains dependent upon the congressional appropriations process. "#

From the very beginning, Congress has taken steps to prevent private
citizens from engaging in foreign policy. The Neutrality Act of 1794 forbade
private citizens from organizing military expeditions against a foreign
government.® U.S. foreign policy must be conducted through political
institutions, not private parties. A Department of Justice analysis in 1979
concluded that the legislative history of the Neutrality Act "clearly shows that
the evil it proscribes was precisely and exclusively one which threatens the
ability of the Government to carry on a coherent foreign policy. "%

Despite these precedents and principles, Colonel North asserted that
the President "could authorize and conduct covert operations with
nonappropriated funds."® He was asked at the hearings: "[I]f Congress told
the President he could not ask foreign countries or private individuals for
financial or other official assistance for the Contras, there would be serious
doubt whether Congress has exceeded its constitutional power, correct?”
North replied: "If Congress passed such a measure, it would clearly, in my
opinion, be unconstitutional. "%

This argument suffers from weaknesses both political and

" See, e.g., Federal Claims Collection Act, 31 U.S.C. § 1321 (1994) (listing trust funds created by
Congress).

& See Government Organization and Employees, 5 U.S.C. § 7342 (1994) (detailing how funds may
be recieved).

®1 See Federal Claims Collection Act, 31 U.S.C. § 3302(b) (1994).

82 GENERAL ACCOUNTING OFFICE, PRINCIPLES OF FEDERAL APPROPRIATIONS LAW 5-8965
(1982) (illustrating permissible administrative discretion under trust and gift theory).

# See Neutrality Act, 1 Stat. 369 (1794) (current version at 18 U.S.C. §§ 960-962 (Supp. 1996).

8 PHILLIP B. HEYMANN, U.S. DEP'T OF JUSTICE, APPLICABILITY OF THE NEUTRALITY ACT
TO ACTIVITIES OF THE CENTRAL INTELLIGENCE AGENCY 5 (1979).

%5 Iran-Contra Hearings, supra note 72, vol. 100-7, pt. 2, at 37.

% See id. vol. 100-7, pt.1.
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constitutional. If President Reagan had defied the Boland Amendment by
seeking financial or other assistance from foreign countries or private
individuals, at a minimum this would have subjected the United States to
ridicule and humiliation. Having been rebuffed by Congress, the President
would go, hat in hand, to foreign governments and private citizens for
assistance in implementing the administration's foreign policy. Such conduct
would risk a major collision with Congress, with the President acting in the
face of a congressional policy enacted into law. In such circumstances, a
President would invite, and deserve, impeachment proceedings. He would
fail in his constitutional duty to see that the laws are faithfully executed and
would precipitate a constitutional crisis by merging the power of the sword
with the power of the purse.

Moreover, soliciting funds from foreign governments to promote
U.S. foreign policy opens the doors to rampant compromise and corruption.
Admiral Poindexter testified that the administration could withhold
information from Congress because the Contras were being assisted with
nonappropriated funds: "we weren't using appropriated funds. They were
private, third-country funds."® Accepting funds from foreign governments
to sustain U.S. policy creates an implicit quid pro quo, requiring the United
States to reciprocate by giving contributing countries extra consideration in
the form of foreign assistance, military assistance, arms sales and trade
concessions. %

Congress has enacted legislation to stop these quid pro quos. The
"Pell Amendment" in 1985 prohibited the use of any foreign assistance or
military assistance to provide "assistance of any kind, either directly or
indirectly, to any person or group engaging in an insurgency or other act of
rebellion against the Government of Nicaragua."® The purpose was to
prevent recipients of U.S. funds and materials from giving assistance to the
Contras as a condition, or quid pro quo, for obtaining aid.

After the disclosure of the Iran-Contra affair, members of Congress
proposed statutory language to prohibit all quid pro quos (also referred to as
"leveraging"). Congress eventually reached an accommodation with the
executive branch in 1989. The purpose was to prevent quid pro quos that
attempt to circumvent congressional prohibitions. Congressional proponents
of the language considered it so important for controlling presidential abuse
that after President Bush vetoed an early version, they agreed to drop some

5 Id. vol. 100-8, at 158.

¥ Id. vol. 100-2, at 25, 201, 279-80 (testimony of Mr. McFarlane). See generally Alex Whiting,
Controlling Tin Cup Diplomacy, 99 YALE L.J. 2043, 2044-47 (1990) (describing instances of quid pro
quos with foreign governments).

* Pub. L. No. 98-83, 99 Stat. 254, § 722(d) (1985).
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provisions while retaining the quid pro quo language.®

The statutory language states that appropriated funds for foreign
assistance may not be provided to "any foreign government (including any
instrumentality or agency thereof), foreign person, or United States person
in exchange for that foreign government or person undertaking any action
which is, if carried out by the United States Government, a United States
official or employee, expressly prohibited by a provision of United States
law.""! The statute also says it is not the intent of Congress to limit the
ability of executive officials to make statements or express their views to
foreign governments.”> In signing the bill, President Bush said it was his
intent to construe the statutory language "narrowly” but agreed that the
section prohibited quid pro quo transactions "in which U.S. funds are
provided to a foreign nation on the express condition that the foreign nation
provide specific assistance to a third country, which assistance U.S. officials
are expressly prohibited from providing by U.S. law."®

V. DECIDING TO INVADE HAITI

Following the overthrow of President Jean-Bertrand Aristide in a
military coup on September 30, 1991, political repression by military rulers
produced a flood of refugees trying to reach the United States.”® The Bush
Administration, concluding that the refugees were fleeing because of
economic conditions rather than political persecution, refused to qualify them
for asylum and returned the refugees to Haiti.** During the 1992 campaign,
Bill Clinton criticized this policy but after his election, and even before taking
office, he reversed course and accepted the Bush Administration policy.*

% See CHARLES TIEFER, THE SEMI-SOVEREIGN PRESIDENCY: THE BUSH ADMINISTRATION'S STRATEGY
FOR GOVERNING WITHOUT CONGRESS 38-41 (1994) (examining process of Congress to attain President's
signature on bill prohibiting quid pro quos).

%! Pub. L. No. 101-167, 103 Stat. 1251, § 582(a) (1989).

% See id, at § 582(c).

9 Statement on Signing the Foreign Operations, Export Financing and Related Programs Act, PUB.
PAPERS 1573 (Nov. 21, 1989). See generally Peter Raven-Hansen & William C. Banks, From Vietnam
to Desert Shield: The Commander in Chief's Spending Power, 81 IowA L. REv. 79, 132-45 (1995)
(discussing further quid pro quo issues).

% See Harold Hongju Koh, The "Haiti Paradigm” in United States Human Rights Policy, 103 YALE
L.J. 2391, 2393-94 (1994).

%5 See id.

% See Al Kamen & Ruth Marcus, Aides Say Clinton Will Extend Policy on Returning Haitians, WASH.
PosT, Jan. 14, 1993, at A25 (discussing Clinton's criticisms of Bush's policy and Clinton's adoption of
Bush administration policy); Ruth Marcus, Clinton Besieged About Policy Shifts, WASH. Posr, Jan. 15,
1993, at A1 (comparing Clinton's campaign statements on foreign policy to his statements since election);
Al Kamen & Ruth Marcus, Clinton to Continue Forcible Repatriation of Fleeing Haitians, Wash. Post,
Jan. 15, 1993, at A16 (announcing Clinton's continuation of Bush administration's policy of forcibly
returning Haitians).
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Once in office, Clinton was subject to steady and increasing political
pressure to do something about the military rulers in Haiti. The
Congressional Black Caucus, which in the past had opposed the use of
American military force to intervene in other countries, now strongly
advocated U.S. troops to topple the military government in Haiti and reinstate
Aristide.” In July 1993, the Haitian military leaders promised to step down
to permit the orderly transition to constitutional rule under Aristide. The plan
was to restore him to power by October 30.%

After much internal debate, the Clinton Administration decided that
this agreement would be advanced by sending military engineers to Haiti to
work on roads, bridges, and water supplies. A contingent of U.S. soldiers
reached Haiti on October 11, only to be prevented from docking by a group
of armed civilians. Lightly armed, the U.S. troops were instructed by their
commanders not to use force but to leave the area.”® The retreat in the face
of tiny Haiti was widely interpreted as a humiliation to the United States.
Clinton now began to imply that he might have to use military force, and on
October 15 he ticked off the telltale signs of an impending U.S. intervention:
a thousand American citizens lived in Haiti, Americans helped to operate the
embassy, and the United States had "an interest in promoting democracy in
this hemisphere."'®

When Congress considered restrictions on the President's use of
American military forces in Bosnia and Haiti, President Clinton vigorously
objected to any congressional interference: "I would strenuously oppose such
attempts to encroach on the President's foreign policy powers."!® While
promising to consult with members of Congress, he claimed that "the
Constitution leaves the President, for good and sufficient reasons, the ultimate
decision making authority."'> Acknowledging that the President has the
obligation to define and justify the use of U.S. force, Clinton said that "the
President must make the ultimate decision."!®

Congress debated language to prohibit Clinton from sending troops
to Haiti unless specifically authorized by statute.'® Several legislators
expressed misgivings about using the power of the purse to constrain

7 See 1993 CQ ALMANAC 499-501.

% See Warren Christopher, The Governor's Island Accord: A Victory for Diplomacy and Democracy
in Haiti, 4 U.S. DEP'T ST. DISPATCH 525 (1993).

% See Douglas Farah & Michael Tarr, Haitians Block U.S. Troop Arrival, WAsH. PosT, Oct. 12, 1993,
at Al (describing incident when armed Haitian civilians blocked U.S. and Canadian troops from docking).

1 The President's News Conference, 2 Pus. PAPERS 1755 (Oct. 15, 1993).

19 Interview with Radio Reporters, 2 PUB. PAPERS 1764 (Oct. 18, 1993).

92 Id, at 1768.

3 Id,

1% See 139 CoNG. REC. §13,978 (daily ed. Oct. 20, 1993).
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presidential military actions. Senator Arlen Specter (R-Pa.) said that
Congress "should be cautious in undercutting Presidential authority based on
our constitutional power over the purse, even where the circumstances show
the United States foreign policy is most unwise."'® He regarded it as
"inappropriate and, beyond being inappropriate, dangerous to prescribe
limitations on the actions of the President as Commander-in-Chief in advance
as to what he may do."'% Although Specter agreed that the Constitution gave
Congress the power to cut off funds,'”” he concluded that "as a matter of
prudence and as a matter of long-term institutional stature and stability, it is
my view that we should not interfere in this way with the power of the
President to operate as Commander-in-Chief. "1

Other legislators, opposing the statutory restriction on presidential
power, thought that constitutional processes would be satisfied simply by
having the President consult with Congress before deploying troops.
According to this analysis, it was not necessary for the President to seek and
obtain prior legislative approval.'® The Senate settled for language that
urged, but did not require, President Clinton to seek congressional
authorization before sending troops to Haiti. In adopting this sense-of-
Congress amendment, Congress recognized that the President could use
military force to protect or evacuate U.S. citizens and to deploy troops if
"vital" to U.S. national security interests.'® The amendment passed by the
vote of 98 to 2.!"

In the end, both Houses settled for nonbinding language making it the
"sense of Congress" that funds appropriated should not be obligated or
expended for U.S. military operations in Haiti unless authorized in advance
by Congress. There were two glaring exceptions for advance authorization.
First, the President could act to protect or evacuate U.S. citizens from a
situation of "imminent danger."'? Second, he could act when "vital to the
national security interests of the United States" and there was "not sufficient
time" to seek and receive congressional authorization.!’® In each case,
Congress left to the President the critical decision when it was appropriate to
act.

195 Id. at $13,988 (statement of Sen. Specter).

196 1d.

197 See id. at S13,989 (statement of Sen. Specter).

% .

1% See id. at S14,043 (daily ed. Oct. 21, 1993) (statement of Sen. Mathews); id. at $14,070 (daily
ed. Oct. 21, 1993) (statement of Sen. Nunn).

10 Id. at S$14,036-37 (daily ed. Oct. 20, 1993).

W See id. at S14,072 (daily ed. Oct. 21, 1993).

"2 Ppyb. L. No. 103-139, 107 Stat. 1474, § 8147(b)(3) (1993).
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The drumbeat for military intervention continued in 1994. In May,
Clinton said with regard to Haiti "we cannot afford to discount the prospect
of a military option."'* While expressing a desire to work peacefully with
nations in the Caribbean and in Latin America, he explained that the United
States "never will interfere in the affairs of another country to try to seek to
thwart the popular will there. This is a different case."!!S Later that month
the House of Representatives debated several amendments designed to limit
Clinton's military options in Haiti. The amendment that passed, 223 to 201,
declared it to be the sense of Congress "that the United States should not
undertake any military action directed against the mainland of Haiti unless the
President first certifies to Congress that clear and present danger to citizens
of the United States or United States interests requires such action."''® Even
that amendment, weak as it is, was voted down two weeks later on a separate
vote. '

Congress continued to express uncertainty about its authority to
constrain Clinton. On June 29, the Senate rejected an amendment stating that
funds could not be used for any U.S. military operation in Haiti unless
authorized in advance by Congress.''® However, that limitation would not
apply if the President reported to Congress that deployment of armed forces
to Haiti "is justified by United States national security interests."''® What
appeared to be a prohibition on the use of funds could be lifted simply by a
presidential statement that U.S. force was necessary for national security
interests, whatever that meant. In effect, the amendment contemplated
delegating legislative prerogatives and duties to the President. The Senate
later adopted this procedure, on a vote of 93 to 4, after making the
amendment a nonbinding "sense of Congress."'?

One hundred and six members of the House wrote a letter to
President Clinton on July 21, stating that they had a "range of views" about
whether military intervention in Haiti would serve important national
interests. However, they had a "single view" about the responsibility of
Congress to address the issue and about the "obligation of the President to
obtain authorization from Congress prior to military intervention."'?! Absent

4 Interview on CNN's "Global Forum with President Clinton,” 1 PuB. PAPERS 823 (May 3, 1994),

115 Id'

116 140 CoNG. REec. H3,938, H3,945 (daily ed. May 24, 1994),

"7 See id. at H4,253 (daily ed. June 9, 1994).

118 See id. at §7,902-32 (daily ed. June 29, 1994),

19 Id.

120 1d. at §7,932-37.

121 Letter from Representatives David E. Skaggs, D-Colo.; Richard J. Durbin, D-IIL.; Sherwood
Boehlert, R-N.Y.; Larry Combest, R-Tex.; Ron Wyden, D-Or.; and Dan Glickman, D-Kan. to President
Clinton (July 21, 1994). Attached to the letter were the names of 102 members of Congress.



1997] Presidential Independence 127

a "genuine emergency" that required presidential action to protect the safety
of U.S. citizens, they said that the Constitution vests in Congress the power
not only to declare war but to authorize the use of force. The letter featured
names from prominent Democrats and Republicans.'?

On July 31, the UN Security Council adopted a resolution "inviting"
all states, particularly those in the region of Haiti, to use "all necessary
means” to remove the military leadership in that island.'® On this occasion
the Senate spoke promptly and with a clear voice, unanimously passing a
"sense of the Senate” amendment that the Security Council resolution "does
not constitute authorization for the deployment of United States Armed
Forces in Haiti under the Constitution of the United States or pursuant to the
War Powers Resolution. "'

In August, Clinton "welcomed" the support of Congress to invade
Haiti, but added: "Like my predecessors of both parties, I have not agreed
that I was constitutionally mandated to get it."'” In a nationwide televised
address in September, he told the American public that he was prepared to
use military force to invade Haiti, referring to the Security Council resolution
as authority and stating his willingness to lead a multilateral force "to carry
out the will of the United Nations."!?

Both Houses entered into lengthy debates about the proper role of
Congress in limiting presidential military initiatives. Senator McCain again
argued that "legislative bodies cannot anticipate events in the world . . .
Should we be considering legislation prohibiting the President of the United
States from engaging militarily in Bosnia?"'? In the event that the President
embarked on a wrong or dangerous course, "then the Congress of the United
States does have the clear responsibility—not just the privilege or right, but
responsibility—to act. We have the power of the purse."'® In other words,
the power of the purse could be exercised after the fact but not before.

Senator Charles Robb (D-Va.) agreed with McCain's analysis,
suggesting that a statutory restriction on the President's ability to invade Haiti
might "usurp the authority of the President" in his role as Commander-in-
Chief.'” However, nothing in the Constitution prevents Congress from using
its power of the purse or any other type of legislative restriction to prohibit

122 See id.

® Julia Preston, U.N. Authorizes Invasion of Haiti, WASH. POST, Aug. 1, 1994, at Al.
124140 ConG. REC. S10,415-33 (daily ed. Aug. 3, 1994).

125 The President's News Conference, 2 PUB. PAPERS 1419 (Aug.3, 1994).

26 Id, at 1559,

77 140 CONG. REC. S10,666 (daily ed. Aug. 5, 1994).
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¥ Id. at S$10,675.



128 University of California, Davis [Vol. 3:2

a President from using force against another nation.”® The Constitution
reserves the decision to act militarily against other countries to Congress, not
the President. For that same reason, the power of the purse is not limited to
military actions already taken by the President. Legislative remedies need
not be merely retrospective. They can be prospective as well. Members of
Congress may say to the President: "We know what you are about to do with
military troops. Under the language of this bill, you may not do it."

A legal analysis by Walter Dellinger, at that time Assistant Attorney
General for the Office of Legal Counsel, draws a bold definition of
presidential war power but appears to concede that if Congress gets its act
together to enact a statutory restriction, the legislative limit controls the
President: "By establishing and funding a military force capable of being sent
around the globe, and declining in the War Powers Resolution or elsewhere
to forbid the President's use of his statutory and constitutional powers to
deploy troops into situations of risk such as Haiti, Congress left the President
both the authority and the means to take such initiatives, "!3!

An invasion became unnecessary when former President Jimmy
Carter negotiated an agreement with military leaders in Haiti, who agreed to
step down to permit the return of Aristide.!®? After the agreement, both
Houses of Congress passed legislation stating that "the President should have
sought and welcomed Congressional approval before deploying United States
Forces to Haiti.""® Congress continued to press the administration. In 1996,
House investigators subpoenaed forty seven documents to determine whether
the administration knew that security agents of Haiti's U.S.-backed
government had murdered political opponents. When President Clinton
invoked executive privilege to deny the House the documents, House
International Relations Committee Chairman Benjamin A. Gilman accused
Clinton of "a blatant abuse of power to cover up a massive foreign policy
failure in Haiti. "'

1 Under emergency conditions, as with the evacuations from Southeast Asia in 1975, Presidents may
decide to invoke their independent constitutional authority to protect the lives of American citizens. But
this was not using force against another nation, see FISHER, supra note 17, at 270-71.

' Walter Dellinger, After the Cold War: Presidential Power and the Use of Military Force, 50 U.
Miami L. Rev. 107, 110-11 (1995).

"2 See Ann Deving, Clinton Halts Invasion as Haiti Leaders Agree to Quit; U.S. Forces Land Today,
WasH. PosT, Sept. 19, 1994, at Al.

133 Pub. L. No. 93-148, 108 Stat. 4358, § 1(b) (1994).

134 Thomas W. Lippman, Clinton Keeps Papers On Haiti From House, WASH. POST, Sept. 26, 1996,
at A20.
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VI. INTERVENTION IN BOSNIA

During the 1992 election campaign, Clinton took President Bush to
task for failing to act more forcefully in Bosnia.'** Age-old rivalries among
Serbs, Croats, and Muslims led to atrocities and genocide in the Balkans.
Clinton insisted on stronger actions: "It is time for real leadership to stop the
continuing tragedy in the former Yugoslav republics. I urge the
Administration to work with the nations of Europe to bring new urgency to
ending the bloodshed and ensuring the delivery of humanitarian
assistance. "' He urged Bush to seek UN Security Council authorization for
air strikes to protect the relief effort. The United States, he said, should be
prepared to lend military support for that effort. Air and naval forces
adequate to carry out those missions "should be visibly in position. "'

Once in office, Clinton acted in concert with the United Nations and
NATO to authorize humanitarian airdrops of food, helped enforce the no-fly
zone (a ban on unauthorized flights over Bosnia-Herzegovina), and supported
an arms embargo for that region.”® He sketched out some general policies:
the United States would act not alone but only as part of a multilateral force;
he would not consider the introduction of American ground forces; and the
United States would not become involved as a partisan for one side.'®
Although Clinton's statements indicated that he would consult closely with
Congress and seek its "support,” he did not state that prior authorization from
Congress would be required for military action. He did say, at one point,
that for any peacekeeping force in Bosnia "Congress would have to agree. "'
Later he told congressional leaders that he would "welcome and encourage
congressional authorization of any military involvement in Bosnia."!#!

Congress considered various restrictions on military initiatives by
Clinton in Bosnia. One amendment, never enacted, would have prevented
the deployment of additional U.S. forces to Bosnia and Herzegovina unless
Congress gave its advance approval.!*? In response to pending amendments

135 See Don Oberdofer & Helen Dewar, Clinton, Senators Urge Bush to Act on Balkans, WASH.
Posr, Aug. 6, 1992, at Al (urging President Bush to request use of military force).

136 Statement by Governor Bill Clinton on the Crisis in Bosnia, NAT'L CAMPAIGN HEADQUARTERS,
July 26, 1992, at 1.

37 1d. at 2.

138 See Letter to Congressional Leaders Reporting on the No-Fly Zone Over Bosnia, 1 PuB. PAPERS
429-30 (Apr. 13, 1993); The President's News Conference, 1 PuB. PAPERS 484, 487 (Apr. 23, 1993).

1 See The President's News Conference, 1 PUB. PAPERS 487, 492 (Apr. 23, 1993); Appointment
for Members of the Commission on Presidential Scholars, 1 PUB. PAPERS 631-32 (May 11, 1993);
Interview with Foreign Journalists, 1 PuB. PAPERS 984 (July 2, 1993).

19 Remarks and an Exchange with Reporters Prior to Discussions With President Alija Izetbegovic of
Bosnia, 2 PuB. PAPERS 1455 (Sept. 8, 1993).

! Letter to Congressional Leaders on the Conflict in Bosnia, 2 PuB. PAPERS 1781 (Oct. 20, 1993).

12 See 139 CONG. REC. S12,334 (daily ed. Sept. 23, 1993) (statement of Sen. Dole).
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to restrict presidential military actions, Clinton announced that he would
oppose any attempt to encroach on his foreign policy powers.'#

After substantial debate on various amendments, Congress and the
administration compromised on sense-of-Congress (nonbinding) observations
about the placement of U.S. troops under foreign commanders and the
conditions for such engagements.'* Congress also stated its sense that funds
appropriated for defense should not be available for deploying U.S. forces to
participate in the implementation of a peace settlement in Bosnia-Herzegovina
"unless previously authorized by the Congress."'®

In February 1994, while contemplating air strikes in Bosnia,
President Clinton looked not to Congress for authority but solely to the UN
Security Council and to NATO. In response to a reporter's question whether
he had decided to use air strikes to retaliate against the shellings in Sarajevo,
Clinton said:

I want to give the U.N. a chance to confirm responsibility
for this. Obviously, it seems highly likely that the Serbs are
responsible, but there ought to be some effort to confirm it
since their leader has denied it. And also, as you know, the
authority under which air strikes can proceed, NATO acting
out of area pursuant to U.N. authority, requires the common
agreement of our NATO allies.!%

In late February, U.S. jets shot down four Serbian bombers over
Bosnia. Clinton reported to Congress: "U.S. Armed Forces participate in
these operations pursuant to my constitutional authority to conduct U.S.
foreign relations and as Commander-in-Chief."!¥’ U.S. combat-equipped
aircraft were deployed "to support NATO's enforcement of the no-fly zone
in Bosnia-Herzegovina, as authorized by the U.N. Security Council."'*® The
action was conducted "under the authority of the U.N. Security Council
resolutions and in full compliance with NATO procedures."'* Not a word
about constitutional procedures. In Clinton's view, the UN and NATO—not

14 See Interview with Radio Reporters, 2 PuB. PAPERS 1763 (Oct. 18, 1993).

14 See Pub. L. No. 103-139, 107 Stat. 1478-79, § 9001 (1993) (describing other treaties where
American troops have been under contro! of security organizations); International Emergency Economic
Powers Act, Pub. L. No. 103-160, 107 Stat. 1839-40, § 1511 (codified at 50 U.S.C. § 1701 (Supp. 1996)
(stating President's authority to waive or modify sanction provisions).

15 Pub. L. No. 103-139, 107 Stat. 1474, § 8146(a) (1993).

146 President's Remarks and an Exchange with Reporters in Bosnia, 1 PuB. PAPERS 186 (Feb. 6, 1994).

147 President's Letter to Congressional Leaders Reporting on NATO Action in Bosnia, 1 PUB. PAPERS
355 (Mar. 1, 1994).

18 Id. at 354,

149 Id, at 355.
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Congress—were the authorizing bodies.

This was the first time in the history of NATO that its forces had
been engaged in combat. In April 1994, U.S. planes bombed Bosnian Serb
forces involved in laying a siege around the Muslim-held city of Gorazde.
UN officials requested the air strikes ostensibly to protect twelve international
peacekeepers deployed in the city.”*® In August, U.S. jets again hit Serbian
positions, and in November, thirty NATO jets (American, British, French,
and Dutch) bombed Serbian anti-aircraft weapons and a Serbian airfield.'!

NATO continued to conduct limited air strikes during the first half
of 1995. In July, the war took a more serious turn when Bosnian Serb forces
overran a UN-designated "safe area" of Srebrenica, forcing nearly 30,000
civilians to flee and trapping 430 Dutch peacekeepers. Congress voted to lift
the arms embargo on Bosnia to permit the Muslim-led government to better
defend itself.'> Clinton vetoed the bill on the ground that a unilateral lifting
of the arms embargo would result in the withdrawal of allied forces in
Bosnia, and he called the congressional effort an "attempt to regulate by
statute matters for which the President is responsible under the
Constitution."' At the end of August, several weeks after that veto, NATO
aircraft carried out the war's biggest air raid. Clinton announced that the
bombing attacks "were authorized by the United Nations. "'**

The next stage of America's involvement in Bosnia was the
introduction of U.S. ground troops. In a letter to Senate Majority Leader
Bob Dole, on October 20, 1993, Clinton said "it would be helpful to have a
strong expression of support from the United States Congress prior to the
participation of U.S. forces in implementation of a Bosnian peace accord.
For that reason, I would welcome and encourage congressional authorization
of any military involvement in Bosnia."'® This pledge to seek congressional
authorization soon lost ground to a softer proposal: merely requesting
congressional "approval" or "support." With the latter, Clinton could act
unilaterally in introducing U.S. troops to Bosnia in the event that legislative

150 See Jonathan C. Randal, U.S. Jets Strike Serb Forces Near Bosnian Town, WASH. POST, Apr. 11,
1994, at A1; Jonathan C. Randal, U.S. Planes Blast Serb Forces Again; Heavy Shelling Resumes, Then
Abates, WasH. PosT, Apr. 12, 1994, at Al.

13t See John Pomfret, U.S. Jets Hit Serbs After Raid on Arms; Militia Removed Weapons From U.N.
Depot, WasH. PosT, Aug. 6, 1994, at Al; John Pomfret, NATO Jets Bomb Serb Airfield; Action was
Warning Against Repealed Cross-Border Attacks, WASH. PosT, Nov. 22, 1994, at Al.

152 See Carroll J. Doherty, Congress' Foreign Policy Role At Issue in Veto Override, CONG. Q.
WEEKLY REP., Aug. 5, 1995, at 2386. )

19 President's Message to the Senate Returning Without Approval the Bosnia and Herzegovina Self-
Defense Act of 1995, 31 WEEKLY CoMp. PRES. Doc. 1439 (Aug. 18, 1995).

%% President’'s Remarks Prior to a Meeting with Congressional Leaders and an Exchange with
Reporters, 31 WEEKLY CoMp. PRES. Doc. 1553 (Sept. 12, 1995).

135 141 CONG. REC. S14,637 (daily ed. Sept. 29, 1995) (statement of Sen. Dole).
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support was withheld. At a news conference on October 19, Clinton engaged
in this give-and-take with reporters:

Q. Would you go ahead, then, and send the troops,
even if Congress does not approve?

The President. I am not going to lay down any of
my constitutional prerogatives here today. I have-said before
and I will say again, I would welcome and I hope I get an
expression of congressional support. I think it's important
for the United States to be united in doing this . . . I believe
in the end, the Congress will support this operation. '

In a letter to Senator Robert C. Byrd on October 19, 1995, Clinton
also invited "an expression of support by Congress."'s” White House press
secretary Michael McCurry said that President Clinton would not be legally
bound by anything Congress did, and "if the president ever felt he had to act
as Commander-in-Chief to protect American interests he would do it."!5® In
a letter to Speaker Newt Gingrich, on November 13, Clinton continued to
avoid any suggestion that he needed authorization from Congress before
sending U.S. ground troops to Bosnia. He told Gingrich:

I will submit a request for a Congressional expression of
support for U.S. participation in a NATO-type
Implementation Force [IFOR] in Bosnia promptly and if and
when the parties have initialed an agreement that I consider
to be a genuine agreement and after I have reviewed the final
NATO operational plan.

While expeditious IFOR deployment is desirable,
after initialing of an agreement, there will be a timely
opportunity for Congress to consider and act upon my
request for support before American forces are deployed in
Bosnia. However, there is a requirement for some early
prepositioning of a small amount of communications and
other support personnel.

As I have said previously, I believe Congressional
support for U.S. participation is important and desirable,
although as has been the case with prior Presidents, I must

1% President's News Conference, 31 WEEKLY Comp. PRES. Doc. 1878 (Oct. 19, 1995).

157 141 CoNG. REC. 815,393 (daily ed. Oct. 20, 1995) (letter from President Clinton read into record
by Sen. Byrd).

18 Dana Priest, President to Ask for Bosnia Vote, WASH. PosT, Oct. 21, 1995, at A22.
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reserve my constitutional prerogatives in this area.!>

Both Houses debated, at length, the President's authority to commit
ground troops to Bosnia and the power of Congress to deny him funds for the
operation. The House, by a vote of 315 to 103, passed a nonbinding
resolution that U.S. troops should not be deployed without congressional
approval.!® Congressman Benjamin Gilman, chairman of the House
Committee on International Relations, said, "we will not sit on our hands
while the President alone decides matters of war and peace."'® Ninety-three
Democrats, nearly half of those in the House, joined 222 Republicans to
support the resolution. !6?

Two weeks later the House voted on another resolution to prohibit
Clinton from sending ground troops to Bosnia unless Congress first gave its
approval. This time the vote was generally along party lines, passing 243 to
171. Twenty-eight Democrats joined 214 Republicans and one Independent
in supporting the bill.!* Apparently the bill lost some votes because it was
a strict prohibition rather than a nonbinding resolution:

None of the funds appropriated or otherwise available to the
Department of Defense may be obligated or expended for the
deployment on the ground of United States Armed Forces in
the Republic of Bosnia and Herzegovina as part of any
peacekeeping operation, or as part of any implementation
force, unless funds for such deployment have been
specifically appropriated by a law enacted after the date of
the enactment of this Act.!®

One argument frequently heard during the debate was that it would
be "constitutionally irresponsible for this Congress, or any Congress, to
statutorily cripple the President, any President, in the conduct of foreign
policy during a delicate stage of diplomatic negotiations."'® Yet why should
Congress allow the President, any President, to pursue negotiations in an

159 141 CoNG. REc. H13,228 (daily ed. Nov. 17, 1995) (letter from President Clinton to Speaker
Gingrich).

160 See id. at H11,398-422 (daily ed. Oct. 30, 1995).

161 Id. at H11,398 (statement of Rep. Gilman).

162 See John E. Yang, House Votes to Limit Role of U.S. Troops in Balkans, WAsH. PosT, Oct. 31,
1995, at A9.

163 See Helen Dewar & Michael Dobbs, House Votes to Bar Sending Troops to Bosnia Without Hill
Approval, WasH. PosT, Nov. 18, 1995, at A22.

'64 141 CONG. REC. H13,223 (daily ed. Nov. 17, 1995).

165 Id, at H13,225 (statement of Rep. McHale).
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unrestricted manner and singlehandedly commit the Nation.to a multibillion-
dollar military commitment? In the making of financial and military
commitments, why reduce Congress to junior varsity status?

A crucial turning point came during Senate debate when Majority
Leader Bob Dole announced: "Now, in my view the President has the
authority and the power under the Constitution to do what he feels should be
done regardless of what Congress does."!® During Senate debate, Dole
reiterated that Clinton as Commander-in-Chief had the constitutional power
"to send these forces. The Congress cannot stop this troop deployment from
happening. The President and senior advisers have repeatedly said they will
proceed with the deployment, whatever the Congress does."'” Congress
appeared to lack any constitutional ground for opposing a determined
President. At most, according to Dole, a President might be constrained by
public opinion: "We need to find some way to be able to support the
president and I think we need to wait and see what the American reaction
iS."le

Other key legislators also seemed convinced that once a President
decides on military action, Congress is helpless in stopping him.
Congressman Dan Burton, chairman of the House International Relations
Subcommittee on the Western Hemisphere, said: "I think [the troops]
shouldn't have been sent there in the first place, but he's hell-bent to do it,
so we're going to have to support him. "'

On December 13, 1995, the Senate rejected the House bill prohibiting
the use of defense funds for the deployment of ground troops to Bosnia unless
funds for the deployment had been specifically appropriated by law. The bill
failed on a vote of 22 to 77.'" The second measure was a Senate concurrent
resolution expressing the opposition of Congress to sending ground troops to
Bosnia. This nonbinding measure fell, 47 to 52.'" The Senate then passed,
69 to 30, a multi-part bill concerning the deployment of U.S. troops to Bosnia
and Herzegovina. Curiously, the bill supported the American troops but
expressed reservations about sending them.'” Senator Byrd correctly noted
that the resolution "fails to address Congress' constitutional responsibility to

1 Id. at 817,529 (daily ed. Nov. 27, 1995) (statement of Sen. Dole).

17 Id. at 517,862 (daily ed. Nov. 30, 1995) (statement of Sen. Dole).

18 Dan Bolz, As Dole Equivocates on Troop Deployment, Most GOP Rivals Oppose Plan, WASH.
Post, Nov. 28, 1995, at A9.

'* John Fittarris & Helen Dewar, Clinfon Bargains Defense Funds for Support on Bosnia, WASH.
PosT, Nov. 29, 1995, at A30.

17 See 141 CONG. REC, S18,470 (daily ed. Dec. 13, 1995).

' See id. at $18,551-52.

12 See id. at S18,552 (discussing joint resolution for deployment of United States Armed Forces in
Bosnia and Herzegovina).
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weigh in on decisions to employ U.S. troops. It is simply silent on that
point. "'

On the same day as these Senate votes, the House acted on a series
of measures related to Bosnia. By 210 to 218, the House failed to pass a bill
prohibiting funds from being used for the deployment of ground forces to
Bosnia and Herzegovina.!™ Part of the opposition came from legislators who
believed that a cutoff of funds would leave American soldiers stranded and
without ammunition.'” That would not be the effect. A funding prohibition
would force the withdrawal of whatever troops were in Bosnia and prevent
the deployment of any other troops to that region. Other members felt an
obligation to support American troops even if they opposed the policy
sending them: "The President has made his decision. While I am angry that
he has made it without consultation to Congress and with the American
people, we need to back up our troops 100 percent."' But as one legislator
pointed out, if members wanted to support the troops the "best way . . . is to
keep them from going there."!” ‘

The House next voted 287 to 141 to pass a nonbinding House
resolution regarding enforcement of the peace agreement.'” The resolution
expressed "serious concerns and opposition to the President's policy" but
declared that the House was confident that U.S. troops "will perform their
responsibilities with professional excellence, dedicated patriotism, and
exemplary courage."'” Another House resolution, also "unequivocally”
supporting U.S. troops and their "professional excellence, dedicated
patriotism, and exemplary bravery," omitted any criticism of the President's
policy. It lost, 190 to 237.1%

Acting on the basis of what he considered sufficient authority under
NATO, President Clinton ordered the deployment of 20,000 American
ground troops to Bosnia without first seeking or obtaining authority from
Congress. Using military force through NATO raises the perennial issue of
the meaning of the treaty. The NATO treaty does not authorize offensive

B 14, at §18,507 (statement of Sen. Byrd).

174 See id. at H14,848-49.

15 See id. at H14,820 (statement of Rep. Goss: "I cannot support a complete withdrawal of funds and
support for the United States troops who are already on the ground in the former Yugoslavia. These men
and women are wearing the uniform of the U.S. military and obeying orders, and we cannot leave them
stranded in hostile territory."); H14,822 (statement of Rep. Gekas: "I cannot vote under any circumstances
to abandon our troops. Not to fund them? Unheard of. I cannot support that. Not to supply them with
foods, materiel, ammunition, all the weapons that they require to do their mission?").

176 Id, at H14,832 (statement of Rep. Frelinghuysen).

177 Id, (statement of Rep. Inglis).

118 See id. at H14,860.

17 Id. at H14,849.

120 Id, at H14,860-72.
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actions or general peacekeeping operations. It is a defensive pact, intended
to contain the Soviet Union. The treaty's parties were "resolved to unite their
efforts for collective defense"'®' and "resist armed attack."'®2 The provisions
of the treaty were to be carried out "in accordance with [the parties']
constitutional processes."'® To claim that the President, acting in concert
with NATO allies, has the power to order military strikes without advance
congressional authority would mean that the President and the Senate,
through the treaty process, can obliterate the constitutional power of the
House of Representatives to decide whether to take the nation to war. That
position, no matter how often asserted, is untenable. The legislative histories
of NATO and other military security treaties do not give the President
unilateral authority to use military force. '3

The administration's initial cost estimate for the Bosnia intervention
was $2 billion, a financial commitment for which Congress never provided
support or authority. The decision to commit soldiers and money was made
solely by President Clinton. Multibillion-dollar commitments should not be
entered into simply because a President believes it is the "right thing to
do."'® That is a superficial foundation for national policy, domestic or
foreign. More important than doing the right thing is doing things the right
way: following constitutional principles, developing a national consensus and
public support, and working with the legislative branch instead of
circumventing it.

The initial $2 billion cost for intervening in Bosnia will be siphoned
off from other appropriation accounts without congressional deliberation or
votes. One source of funds is the defense appropriations bill. Because the
bill contained $7 billion more than Clinton had requested, a veto seemed
likely. Yet, he let the bill become law without his signature after realizing
that some of the surplus funds would come in handy for Bosnia. He accepted
the defense bill "because my Administration has reached agreement with
Congressional leaders to provide funding, out of the funds contained in this
bill, for the troop deployment and other efforts to secure peace in Bosnia."'%

181 North Atlantic Treaty, Apr. 4, 1949, Preamble, 63 Stat. 2241, 2242,

82 Id, art, 3.

8 Id. art. 11, at 2246.

18 See Louls FISHER, PRESIDENTIAL WAR POWER 92-97 (1995); see alse Michael J. Glennon, United
States Mutual Security Treaties: The Commitment Myth, 24 CoLUM. J. TRANSNAT'L L. 509, 524-25 (1986)
(examining legislative intent behind U.S. mutual security treaties).

185 Address to the Nation on Implementation of the Peace Agreement in Bosnia-Herzegovina, 31
WEEKLY CoMP. PRES. Doc. 2060 (Nov. 27, 1995) ("In fulfilling this mission, we will have the chance
to help stop the killing of innocent civilians, especially children, and at the same time, to bring stability
to Central Europe, a region of the world that is vital to our national interests. It is the right thing to do.")

1% Statement on Approval of the Department of Defense Appropriations Act, 1996, 31 WEEKLY CoMP.
PRES. Doc. 2090 (Nov. 30, 1995).
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Some Republican leaders had agreed to rechannel at least $1.5 billion of the
defense funds for the deployment.'® The initial $2 billion estimate was
increased by the Defense Department to $3 billion, and an interim General
Accounting Office report released in July 1996 predicted that costs would
climb by at least another half billion.!® The costs continued upward,
exceeding $6 billion a year later.

What kind of process is this? Congress sends a defense
appropriations bill to committees, hearings are held, the bill is reported in
each chamber, amendments are debated, and a compromise package finally
emerges from conference committee ready for the President's signature. At
no point along the line does Congress approve funds for U.S. ground troops
to Bosnia. Clinton then allows the bill to become law after working out an
agreement with some Republican leaders or committees that money in the bill
can be used for the Bosnia deployment. This process circumvents full
congressional debate and public control.

A second source of funds emerged. The administration discovered
that a "rainy day" account in the National Reconnaissance Office had grown
to more than $2 billion. Of that amount, $820 million was scheduled to be
diverted to the mission in Bosnia.!®®

In 1995, when Congress gave President Clinton supplemental funds
for the Defense Department, the conference report adopted the correct
principle: military deployments "in support of peacekeeping objectives both
merit and require advance approval by the Congress."'® Yet, within a year,
Congress capitulated to Clinton's initiatives in Bosnia. The record of
legislative acquiescence is clear and disturbing. If members of Congress are
not willing to defend their institution prerogatives, the system of checks and
balances is undermined.

157 See John F. Harris & Eric Pianin, Clinton Accepts Hill's Defense Spending Bill, WAsH. PosT, Dec.
1, 1995, at Al.

188 See U.S. GENERAL ACCOUNTING OFFICE, BOSNIA: COSTS ARE EXCEEDING DOD’s ESTIMATE (July,
1996).

189 1 etter from Alice M. Rivlin, Director, Office of Management and Budget, at 2. See A Secret
Agency's Secret Budgets Yield "Lost" Billions, Officials Say, N.Y. TIMES, Jan. 30, 1996, at Al.

O H, R. No. 104-101, 104th Cong., 1st Sess. 25 (1995).
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VII. CONCLUSIONS

The shift of the war power from Congress to the President belies a
core belief by the framers that each branch would protect its own
prerogatives. They believed that a powerful dynamic of institutional self-
defense would safeguard the system of separation of powers.'”! Instead,
Congress repeatedly surrenders its powers to the President. Congress
contributes to presidential independence by conferring substantial spending
discretion by statute and by declining to challenge the growing customary
spending discretion that Presidents assume.'*?

While custom changes power and relationships, at least in the area of
the war power, it does not change the Constitution. If Congress slept for
decades and allowed President to singlehandedly commit the nation to war,
and one day Congress awoke from its slumbers to pass legislation telling the
President that he may not use funds for a pending military action, that is the
end of it. The congressional action, no matter how late in the day, would
prevail.

If we want to reestablish some of the fundamental principles
established by the framers, several steps are necessary. For reasons that have
both constitutional and practical dimensions, U.S. foreign policy must be
conducted only with funds appropriated by Congress. Allowing the President
to carry out foreign policy with private or foreign contributions would create
a political system the framers feared most: the union of purse and sword.
The framers deliberately separated those powers to protect individual
liberties. Fusing the powers in today's world creates dangers far greater than
in 1787. At the Iran-Contra hearings, Secretary of State George Shultz
repudiated the idea of using nonappropriated funds for foreign policy: "You
cannot spend funds that the Congress doesn't either authorize you to obtain
or appropriate. That is what the Constitution says, and we have to stick with
it.""® The President may not spend funds "in the name of the United States

¥ James Madison noted in Federalist No. 51:

But the great security against a gradual concentration of the several powers in the
same department, consists in giving to those who administer each department the
necessary constitutional means and personal motives to resist encroachments of the
others. The provision for defence must in this, as in all other cases, be made
commensurate to the danger of attack. Ambition must be made to counter ambition.

See THE FEDERALIST, supra note 4, at 356.

192 See Louis FISHER, PRESIDENTIAL SPENDING POWER (1975) (arguing that War Powers Resolution
of 1973, enacted as restraint on presidential power, has potential of widening it); Raven-Hansen & Banks,
supra note 93, at 79 (discussing that the President has acquired more independence at Congress' expense).

193 Tran-Contra Hearings, supra note 72, vol. 100-9, at 75.
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except as appropriated by Congress."!**

Members of Congress continue to use the power of the purse to dlrect
the President in foreign affairs and war, but increasingly they exhibit a lack
of institutional self-confidence. They do not function like a coequal branch.
A greater number of legislators believe that the Constitution, whatever its
original purpose, now gives the lion's share (if not the exclusive share) of
foreign policy and the war power to the President. The result is statutory
language and legislative histories that are conspicuously vague and
contradictory. It is not unusual to see legislative principles expressed in non-
binding form, merely announcing the "sense” of Congress on a matter of
national urgency.

Non-binding resolutions are not totally without effect. They at least
can be cited as evidence that Congress has not completely acquiesced to
presidential actions.' But if members of Congress want to participate in
questions of war and peace on a coequal basis and with maximum
effectiveness, they must do so through explicit statutory commands, not
sense-of-Congress resolutions. The framers did not create Congress—the
first branch of government—to debate and release general, non-binding
declarations. Nor is it consistent with the Constitution for executive officials
to merely "consult” legislators before they act. The purpose of Congress is
to authorize national policy, especially in military affairs.

Some legislators in recent years have claimed that Congress can limit
funds for past actions but never for future actions. There is no constitutional
support for that theory. The decision to use military force against other
nations is reserved to Congress, and through that prerogative and the power
of the purse, members may confine a President's actions prospectively as well
as retrospectively.

Congressional behavior is explained in part, but only in part, on
partisan grounds. A Democratic Congress was willing to confront Nixon in
Vietnam and Reagan in Central America. Depending on the President in
office, Senate Majority Leader George Mitchell (D-Me.) took substantially
different positions on the allocation of the war power between Congress and
the President. In 1991 he strongly challenged President Bush's claim that he
could use military force against Iraq without congressional authorization: "the
decision to commit the Nation to war should not be left in the hands of one

14 Stith, supra note 1, at 1396. See also BANKS & RAVEN-HANSEN, supra note 2,
at 158-70 (discussing Congress' power of purse and funding without appropriation).

195 In the Steel Seizure Case of 1952, Justice Jackson spoke of a "zone of twilight” in which the
distribution of power between Congress and the President is uncertain and "congressional inertia,
indifference or quiescence may sometimes, at least as a practical matter, enable, if not invite, measures
on independent presidential responsibility,” Youngstown Co. v. Sawyer, 343 U.S. 579, 637 (1952).
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man . . . if [President Bush] now decides to use those forces in what would
plainly be war he is legally obligated to seek the prior approval of the
Congress."'® Two years later he opposed legislative language that would
have required President Clinton to obtain advance approval from Congress
before sending U.S. forces to Bosnia-Herzegovina. Instead, he supported a
non-binding, sense-of-Congress resolution urging the President to seek
congressional authorization. His proposal, he explained, "does not purport
to impose prior restraints upon a President performing the duties assigned
him under the Constitution."'”” He did not "favor prior restraints. I believe
they plainly violate the Constitution. "%

Mitchell's positions are somewhat understandable in the sense that in
1993 he was serving in two roles: as Senate Majority Leader and as a key
player in facilitating President Clinton's legislative agenda. He was not
positioned to single-mindedly safeguard Senate prerogatives. More
disturbing, in terms of the ability of Congress to protect its own institution,
are the statements of Republican leaders in the Senate and the House who
spoke openly in defense of President Clinton's power as Commander-in-
Chief. Objecting to any legislative constraints on Clinton's decision to use
military force in Bosnia, Senate Majority Leader Dole said: "in my view the
President has the authority and the power under the Constitution to do what
he feels should be done regardless of what Congress does."'” Three days
later he remarked: "We have one President at a time. He is the Commander-
in-Chief. He has made his decision. "2®

Senator McCain, Republican from Arizona, made similar comments
during the debate on military intervention in Bosnia. According to McCain,
Congress had no constitutional basis for challenging Clinton's policy: "The
President will be sending 20,000 Americans to Bosnia for 1 year, whether we
approve or disapprove . . . The President has the authority under the
Constitution to do so, and he intends to exercise that authority with or without
our approval."?' Not only was Clinton defending what he claimed to be his
executive prerogatives, he had help from leading Republican members of
Congress.

Arguments about executive power that would have been fantastic and
astonishing fifty years ago are now routinely accepted as plausible, credible
and well within the bounds of reason. The political and constitutional costs

1% 137 ConG. REC. S101 (daily ed. Jan. 10, 1991) (statement of Sen. Mitchell).

7 139 CoNG. REC. $14,005 (daily ed. Oct. 20, 1993) (statement of Sen. Mitchell).
198 Id.

19 141 CONG. REC. S17,529 (daily ed. Nov. 27, 1995) (statement of Sen. Dole).
™ I1d. at $17,862 (daily ed. Nov. 30, 1995) (statement of Sen. Dole).

2 1d. at S17,863 (statement of Sen. McCain).
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are heavy. Instead of the two branches working in concert to create a
program that has broad public support and understanding, Presidents act
unilaterally in providing economic and military assistance to other countries.
This is not good for Congress, the President, or the country, but in this era
of executive hegemony it may take a major crisis to restore respect for
constitutional principles.






